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n September 10, 1995, a 29-year-old inmate (name unknown)

was found hanging from a sheet tied to a clothing hook in
hiscell at the Nassau County Correctional Center in East Meadow,
Long Island, New York. A subsequent state investigative report
of the suicide found that the “ligature wastethered to a coat hook.
The coat hooks are standard equipment in the cells and are
considered suicide resistant due to their collapsible design. The
decedent managed to circumvent this feature by threading the
sheet behind the hook onto the bolt that supportsit.” Five years
later on January 6, 2000, 40-year-old Lorecia Cox was found
hanging from a shoel acetied to asimilar clothing hook in her cell
at the Nassau County Correctional Center. Following her death,
there alegedly were discussions amongst correctional and mental
health officialsregarding the viability of removing the dangerous
clothing hooks throughout the facility. In the end, the hooks
remained.

James Gunther, 45-years-old and aNew York City police officer,
entered the Nassau County Correctional Center on July 11, 2000.
He had been charged with criminal contempt for violating a
protective order. Mr. Gunther had a history of suicidal behavior
and suffered from major depression. He had been hospitalized on
four previous occasions. As aresult, Mr. Gunther was assigned
tothefacility’smental health housing unit. On July 31, heattempted
suicide and was again psychiatrically hospitalized. On August
15, Mr. Gunther was transferred back to the Nassau County
Correctional Center and reassigned to the same housing unit. He
was periodically assessed by mental health personnel. One month
later on September 15, 2000, James Gunther was found hanging
from asheet tied to aclothing hook in hiscell. Hewastransported
to alocal hospital and later pronounced dead.

Although advertised to the correctional industry as “suicide-
proof” and “collapsible,” these clothing hooks are neither. As
demonstrated by the Nassau County Correctional Center incidents,
suicidal inmates have been known to weave a piece of cloth or
shoel ace through the back of the hook and attach the ligature to
the side supports of the bracket. The hook can aso be jammed,
thus preventing its collapse and allowing the suicidal inmate to
attached theligatureto the hook itself. Following James Gunther’s
death, clothing hooks were finally removed from all cellswithin
the Nassau County Correctional Center.

In late October 2003, atrial commenced in federal court on Long
Island involving a lawsuit the Gunther family had filed against

several Nassau County defendants. Among issues contested
wasthe allegation that, despite hisknown risk to commit suicide,
the defendants continued to house James Gunther in a cell
containing aclothing hook which had previously been utilized as
an anchoring device in two other inmate suicides at the facility.
On November 4, following three days of testimony, the parties
agreed to settle the lawsuit for $875,000.

Inearly 1998, Jim Spinden, Washington County Sheriff in Hillsboro,
Oregon, wastaking atour of hisnew county jail that was scheduled
to open in April. During the tour, Sheriff Spinden noticed that
there was an approximate quarter-inch gap between the horizontal
security bars and the window glass in each cell. The sheriff
theorized that an inmate could either hide contraband within the
space, or weave a piece of cloth through the back of the security
bar and then attach the ligature for use as an anchoring devicein
a suicide attempt. The Sheriff’s concerns were subsequently
discussed amongst members of thejail transition team, contractors,
and architects. The sheriff suggested that the security bars should
either be moved flush with the glass window or relocated on the
outside of the building. The architects apparently responded by
stating that placing the bars directly on the glass would be
dangerous because an inmate might be able to hit the bars hard
enough to shattered the glass. Placement of the barson the outside
of the building, they said, would not be “aesthetically” pleasing
tothe general public. The option of filling the gap with caulking or
glazing tape was discussed but, in the end, the gap in each cell

remained and thejail opened on schedulein April 1998.

On August 27, 1998, a mere five months after its opening, the
Washington County Jail sustained itsfirst serious suicide attempt.
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A correctional officer conducting security roundsfound afemale
inmate lying unresponsive on the bunk with one end of a bed
sheet tied around her neck and the other end secured to the
horizontal security bar in the cell. The inmate was subsequently
transported to the local hospital and treated for her injuries.

Paul Lyche, 35-years-old, entered the Washington County Jail
on January 14, 1999. Charged with several counts of sexual
abuse, Mr. Lyche had documented histories of both mental
illness and suicidal behavior. Hewasoriginally classified asa
medium-security inmate, but placed under protective custody
status after reporting threats from other inmates. On March 29,
1999, Mr. Lyche was found hanging from a sheet that had been
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tied to the horizontal security bar in hiscell. Hewastransported
to alocal hospital and later pronounced dead.

Less than two months later on May 14, 1999, 33-year-old
Christopher Wolfram committed suicide in the Washington
County Jail. He had also been found hanging from a sheet tied to
the horizontal security bar in hiscell. Following Mr. Wolfram’s
death, Sheriff Spinden gathered his management staff together to
determine the most efficient way of closing the dangerous gap
between the security bar and window glass. “I told them I’'mkind
of excited about getting going on this,” he told The Oregonian
the day after Mr. Wolfram’s suicide. “Thisistwo in ayear, and
that's unacceptable.” Caulking or glazing tape was eventually
placed between the bar and glass in all of the cells. A federal

lawsuit filed by the Lyche family against the county, health services
provider, architects, and other defendants remains pending in
Portland, Oregon.

A critical component of any correctional facility’s (i.e., jail, prison,
juvenileinstitution, and police department lockup) suicide prevention
program should be the safe housing of suicidal inmates. While
considerable energy is often devoted to the areas of staff training,
identification, assessment, and observation, less thought is given to
thephysica plant environment. Inmates placed on suicide precautions
are frequently housed in un-safe cells containing protrusions (i.e.,
anchoring devices) conducive to suicide by hanging. It is well
established that hanging isthe method of choiceintheoverwhelming
majority of inmate suicides. Research has now begun to identify
specific common anchoring devicesin these deaths. A recent study
in Texas, for example, indicated that air vent grates were utilized in
over 50 percent of prison suicides by hanging (1). And a yet to be
released first national study on juvenile suicides found that door
knobs/hinges (21%), air vent grates (20%), bunk frames’holes (20%),
and window frames (15%) werethe anchoring devicesutilized inmost
youth deaths (2). Finaly, telephones with cords of varying length
and located inside hol ding cells have been shown to be dangerousin
facilitating hanging attempts (3).

Checkligt for CreatingaProtrusion-FreeJail Cell

I[though impossible to create a “suicide-proof” cell

environment within any correctiona facility, it is certainly
reasonableto ensurethat all cellsutilized to house potentialy suicidal
inmates are free of all obvious protrusions. As such, to ensure that
inmatesplaced on suicide precautionsare housed in“ suicide-resi stant”
cells, facility officia sare strongly encouraged to addressthefollowing
architectural and environmental issues (4):

1) Cdl doorsshouldhavelarge-vision panelsof Lexan (or
low-abrasion polycarbonate) to allow for unobstructed
view of theentirecdll interior at dl times. Thesewindows
should never be covered (even for reasons of privacy,
discipline, etc.) If door didersarenot used, door interiors
should not have handles/knobs; rather they should
have recessed door pulls. Any door containing afood
pass should be closed and locked.
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Interior door hinges should bevel down so as not to
permit being use as an anchoring device. Door frames
should be rounded and smooth on the top edges. The
frame should be grouted into thewall with aslittleedge

exposed as possible.

Inolder, antiquated facilitieswith cell fronts(i.e., walls
and/or cell doors made of stedl bars), Lexan paneling
(or low-abrasion polycarbonate) or security screening
(that has holesthat areideally 1/8 inches wide and no
morethan 3/16 incheswideor 16-mesh per squareinch)
should beinstalled from the interior of the cell.

Solid cell frontsmust bemodified toincludelarge-vision
Lexan panelsor security screenswith small mesh;

Vents, ducts, grilles, and light fixtures should be
protrusion-free and covered with screening that has
holesthat areideally 1/8 incheswide, and no morethan
3/16 incheswide or 16-mesh per squareinch;

Wall-mounted corded tel ephones should not be placed
inside cells. Telephone cords of varying length have
been utilized in hanging attempts;

Célls should not contain any clothing hooks. The
traditional, pull-down or collapsible hook can beeasily
jammed and/or its side supports utilized as an anchor;

A stainless steel combo toilet-sink (with concealed
plumbing and outside control valve) should be used.
The fixture should not contain an anti-squirt dlit,
toothbrush holder, toilet paper rod, and/or towel bar;

Beds should ideally be either heavy molded plastic or
solid concrete dab with rounded edges, totally enclosed
underneath.

If metal bunksare utilized, they should bebolted flush
to the wall with the frame constructed to prevent its
use as an anchoring device. Bunk holes should be
covered; laddersshould beremoved. (Traditiona meta
beds with holes in the bottom, not built flush to the
wall and open underneath, have often been used to
attach suicidenooses. Lying flat onthefloor, theinmate
attaches the noose from above, runsit under his neck,
turns over on his stomach and asphyxiates himself
within minutes.);

Electricity should beturned off fromwall outletsoutside
of thecell;

Light fixtures should be recessed into the ceiling and
tamper-proof. Somefixturescan be securely anchored
into ceiling or wall cornerswhen remodeling prohibits
recessed lighting. All fixtures should be caulked or
grouted with tamper-resistant security grade caulking
or grout.
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Amplelight for reading (at least 20 foot-candlesat desk
level) should be provided. Low-wattage night light
bulbs should be used (except in special, high-risk
housing units where sufficient lighting 24 hours per
day should be provided to allow closed-circuit
televison (CCTV) camerastoidentify movementsand
forms).

An alternative is to install an infrared filter over the
ceiling light to producetota darkness, alowinginmates
todeepat night. Variouscamerasarethen ableto have
total observetion asif it weredaylight. Thisfilter should
be used only at night because sensitivity can otherwise
develop and produce aftereffects;

CCTV monitoring does not prevent a suicide, it only
identifiesasuicideattemptin progress. If utilized, CCTV
monitoring should only supplement the physical
observation by staff. The camera should obviously be
enclosed in a box that is tamper-proof and does not
contain anchoring points. It should be placed in ahigh
corner location of the cell and al edges around the
housing should be caulked or grouted.

Cellscontaining CCTV monitoring should be painted
in pastel colorsto allow for better visibility. To reduce
cameraglare and provide acontrast in monitoring, the
headers above cell doors should be painted black or
some other dark color.

CCTV camerasshould provideaclear and unobstructed
view of theentirecdll interior, including all four corners
of theroom. Cameralenses should have the capacity
for both night or low light level vision;

Cells should have a smoke detector mounted flush in
the celling, with an audible alarm at the control desk.
Some cells have a security screening mesh to protect
the smoke detector from vandalism. The protective
coverings should be high enough to be outside the
reach of an inmate and far enough away from the
toilet so that thefixture could not be used as aladder
to access the smoke detector and screen. Ceiling
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height for new construction should be 10 feet to
make such a reasonable accommaodation. Existing
facilitieswith lower ceilings should carefully select
the protective device to make sure it can not be
tampered with, or have mesh openingslarge enough
to thread a noose through.

Water sprinkler heads should not be exposed. Some
have protective cones; others are flush with the
ceiling and drop down when set off; some are the
breakaway type;

Cells should have an audio monitoring intercom for
listening to calls of distress (only asasupplement to
physical observation by staff). Whiletheinmateis
on suicide precautions, intercoms should be turned
up high (as hanging victims can often be heard to be
gurgling, gasping for air, their body hitting thewall/
floor, etc.);

Cells utilized for suicide precautions should be
located as close as possible to a control desk to
allow for additional audio and visual monitoring;

If modesty walls or shields are utilized, they should
have triangular, rounded or sloping tops to prevent
anchoring. Thewallsshould allow visibility of both
the head and feet;

Some inmates hang themselves under desks,
benches, tables or stools/pull-out seats. Potential
suicide-resistant remediesare: (a) Extending the bed
slab for use as a seat; (b) Cylinder-shaped concrete
seat anchored to floor, with rounded edges; (c)
Triangular corner desk top anchored to thetwo walls;
and (d) Rectangular desk top, with triangular end
plates, anchored to the wall. Towel racks should
also be removed from any desk area;

All shelf topsand exposed hinges should have solid,
triangular end-plateswhich precludealigature being

applied;

Cellsshould have security windowswith an outside
view. Theability toidentify timeof day viasunlight
helps re-establish perception and natural thinking,
whileminimizing disorientation.

If cell windows contain security bars that are not
completely flush with window panel (thusallowing
a gap between the glass and bar for use as an
anchoring device), they should be covered with
Lexan (or low-abrasion polycarbonate) paneling to
prevent access to the bars, or the gap should be
closed with caulking, glazing tape, etc.

If window screening or grating is used, covering
should have holes that are ideally 1/8 inches wide,
and no more than 3/16 inches wide or 16-mesh per
square inch;

17) Themattressshould befireretardant and not produce
toxic smoke. The seam should be tear-resistant so
that it cannot be used as a ligature;

18) Given the fact that the risk of self-harm utilizing a
laundry bag string outweighs its usefulness for
holding dirty clothes off the floor, laundry bag
strings should be removed from the cell;

19) Mirrors should be of brushed, polished metal,
attached with tamper-proof screws,

20) Padding of cell wallsis prohibited in many states.
Check with your firemarshal. If permitted, padded
wallsmust be of fire-retardant material sthat are not
combustible and do not produce toxic gasses; and

21) Ceiling and wall joints should be sealed with
neoprene rubber gasket or sealed with tamper-
resistant security grade caulking or grout for
preventing the attachment of an anchoring device
through the joints.

Conclusion

he safe housing of suicidal inmates should be an integral
component of a correctional facility’s suicide prevention
program. Decisions regarding the location of cells designated to
house suicidal inmates should be based upon the ability to
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maximize staff interaction with those inmates. To every extent
possible, suicidal inmates should housed in the general population,
mental health unit, or medical infirmary, if available, but always
located closeto staff. Finally, suicidal inmates should be housed
in cells that are suicide-resistant, free of all obvious protrusions,
and provide full visibility to staff. For asafederal appeals court
once stated, “It is true that prison officials are not required to
build asuicide-proof jail. By the sametoken, however, they cannot
equip each cell with anoose.” (5)
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WoobwARD V. MYRES, ET. AL.: A FAVORABLE
CourT RULING AND L ARGE
JURY VERDICT FOR THE PLAINTIFF

ustin Farver, 23-years-old and afflicted with cerebral palsy,

was arrested for attempted sexual abuse of his niece and
transported to the Lake County Jail in Waukegan, Illinois on
September 24, 1998. During the booking process, Mr. Farver
revealed a history of depression, bi-polar disorder, and suicidal
behavior. He al so expressed current suicidal ideation. Mr. Farver
was eventually seen by both a social worker and psychiatrist.
Although reporting a prior history of multiple suicide attempts,
and current suicidal “ proclivities,” Mr. Farver was never placed
on suicide precautions. A few weeks later on October 13, 1998,
a correctional officer found Justin Farver hanging from a sheet
tied to a clothing hook in his cell. He was transported to a local
hospital and later pronounced dead.

In September 2000, Mr. Farver’s family filed a lawsuit against
several defendants, including the Office of the Lake County

Sheriff, a correctional officer (Alan Myres), the jail’s health
services provider (Correctional Medical Services), a nurse
(Karen Dean, RN), a social worker (Joel Mollner), and a
psychiatrist (Michael Fernando, MD). On December 4, 2002,
Judge Robert W. Gettleman of the United Sates District Court,
Northern District of Illinois, Eastern Division, entered a ruling
in Woodward v. Myres, [WL 31744663(N.D. Ill. 2002)] which
concluded that a reasonable jury could find that the actions and
inactions of several defendantsin the case constituted deliberate
indifference to Justin Farver.

The caseisof interest for several reasons. First, there appeared to
be communication problemsamongst various staff (based primarily
on erroneous assumptions and misinformation) regarding whether
Mr. Farver was ever placed on suicide precautions in the Lake
County Jail. Second, there was an issue as to whether Mr. Farver’s
risk to commit suicide was based upon current ideation, prior
behavior, or both. And third, although the Lake County Jail had
been accredited by a national correctional health care association,
some health services personnel routinely ignored suicide prevention
policies and the health care provider essentially condoned the
behavior of these staff.

Following Judge Gettleman’s opinion and order of December
2002, the parties prepared for trial. At some point prior to trial,
the Farver family settled the case with the Office of the Lake
County Sheriff and correctional officer Alan Myres for $60,000.
On February 6, 2003 a jury trial commenced with the remaining
defendants. Following several days of testimony, the jury found
that nurse Karen Dean and psychiatrist Michael Fernando, MD
were not liable for Justin Farver’s suicide. The jury did find,
however, that social worker Joel Mollner and Correctional
Medical Services were jointly liable for $250,000 in general
compensatory damages, and also assessed Correctional Medical
Services $1.5 million in punitive damages. Thefull jury award to
Justin Farver’s estate totaled $1.75 million.

Judge Gettleman’s “ Memorandum Opinion and Order” in
Woodward v. Myres, [WL 31744663(N.D. I1l. 2002)] isreprinted
below.

his action stems from the October 13, 1998, suicide of Justin

Farver (“Farver”), apretrial detainee at the Lake County Jail
(“thejail”). Farver's estatefirst filed Case No. 99 C 0290 against
defendants Karen Dean, R.N. (“Nurse Dean"), Correctional
TechnicianAlan Myres (“ Officer Myres'), and Correctiona Medical
Servicesof lllinais, Inc. (“CMS"). On September 29, 2000, Farver’'s
estate filed Case No. 00 C 6010 against Nurse Dean, CM S, Office
of the Lake County Sheriff, Joel Mollner, L.C.SW., (“Mollner”)
and Michael Fernando, M.D. (“Dr. Fernando”).

In a memorandum opinion and order dated May 11, 2001,
Woodward v. Myres, No. 99C0290, 2001 WL 506863 (N.D. Ill. May
14, 2001) (“Woodward 1), the court denied motionsfor summary
judgment in Case No. 99 C 0290 with respect to counts |V and V1,
which alleged that CM S and Nurse Dean deprived Farver of his
Due Process rights guaranteed by the Fourteenth Amendment to
the United States Constitution. Shortly thereafter, on May 30, 2001,
this court consolidated Case Nos. 99 C 0290 and 00 C 6010.
Discovery concluded on December 1, 2001.
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Plaintiff’sfirst amended complaint in Case No. 00 C 6010 asserts
seven counts against defendants. Countsl, I1, 111, V, and V11 seek
damages against the Office of the Sheriff of Lake County, CMS,
Nurse Dean, Mallner, and Dr. Fernando, respectively, pursuant to
42 U.S.C. 81983, for alegedly violating Farver’'s Fourteenth
Amendment Due Process rights. Counts IV and VI assert
negligence claims under the lllinois Wrongful Death Act, 740 111.
Comp. Stat. 180/1, against Mollner, CM S, and Dr. Fernando. After
the close of discovery, Nurse Dean, Mollner, Dr. Fernando and
CMSmoved for summary judgment with respect to plaintiff’s §1983
claimsagainst them; inaddition, Mollner and Dr. Fernando moved
for summary judgment with respect to plaintiff’s|IlinoisWrongful
Death Act claims. For the reasons stated herein, defendants’
motionsaredenied intheir entirety.(1)

Facts

n its previous summary judgment ruling with respect to Nurse

Dean’s and CMS' 81983 claims, the court exhaustively
chronicled many of thefactsunderlying theinstant dispute. Rather
than reiterating those facts, the court refers the parties to
Woodward |. Additional facts that have come to light since
Woodward I, however, are summarized below, insofar asthey are
material to theinstant motions.

To begin, plaintiff and Nurse Dean dispute whether circling “yes”
in response to Question No. 8 on the Intake Mental Health
Screening Form (“intakeform”), and then not informing the shift
commander, was appropriate conduct. In her Rule 56.1 Statement
of Uncontested Material Facts, Nurse Dean states the following:

Nurse Dean marked “yes” next to Question No. 8 on
the [intake form] asking if the inmate “expresses
thoughts of killing self” because Justin had harbored
thoughts, in the past, that he wanted to kill himself.
Nurse Dean interpreted prior suicidal thoughts as
falling within the definition of “ expresses thoughts of
killing self” on the [intake form]. All of CM S’ nurses
who utilized CMS' [intake form] interpret Question No.
8 in the same manner as Nurse Dean. (Citations
omitted.)

Tothisend, in her deposition, Therese Fryksdale, R.N., formerly
asupervising nursefor CMS, testified that “[Question No. 8] is
a past, present, future kind of question that is further defined
by some of the questions on the [intake form],” and that, “on
occasion” anursewill circle“yes” in response to Question No.
8, yet not inform the shift commander.

In response, plaintiff points to the following deposition
testimony of Mary Petkus, R.N.:

Q. Number eight: Expresses thoughts about killing
self. That was one of the answers that was shaded;
is that correct?

A. Yes, sir.

Q. Itwould berequired then that the shift commander
be notified?

A. Absolutely.

Inaddition, plaintiff’s expert, Robert Greifinger, M.D.,(2) stated
that Nurse Dean’sfailuresto “alert the shift commander as per
the instructions on the [intake] form” and to “call for an
immediate mental health evaluation” of Farver constituted
beaches of the standard of care.(3) According to Dr. Greifinger,
“[Nurse Dean did not have] thetraining or experiencein suicide
risk assessment to override a carefully constructed document
that has been developed over decades of research on risk
factorsfor suicide.” Syed Ali, M.D., another expert retained by
plaintiff, similarly testified that, in failing to alert the shift
commander, Nurse Dean deviated from the standard of care
applicableto her.

The parties further dispute the functions of the “Summary”
and “Disposition” sections on the intake form. The “ Summary”
portion of theform allowsthe writer to chose from thefollowing
optionsin rating the detainee: “ (1) No mental health problems;
(2) Mental health problems requiring routine follow-up; (3)
Chronic mental health problem — (a) Mental IlIness; (b)
Developmental Disability; or (c) Other; (4) Acute mental health
problem— (@) Psychosis; (b) Suicidal; or (c) Other; (5) Potential
withdrawal from substance abuse.” The “Disposition” portion
of the intake form gives the writer the following options: (1)
Approved for General Population: No Mental Health Referral;
(2) Approved for General Population: routine Mental Health
Referral; (3) Special Housing: Mental Health Referral ASAP;
(4) Suicide Precaution Procedures. Mental Health Referral
ASAP; (5) Psychiatric Referral; (6) Medical Monitoring for
Potential Withdrawal.” (4)

According to Nurse Dean’s deposition testimony, because she
knew that Farver was already going to be placed in the medical
pod, where inmates receive routine mental health evaluations
within two weeks of placement, she did not complete the
“Disposition” and “Summary” sections of the intake form.
Nurse Fryksdal e testified that these omissions did not constitute
a breach of the standard of care.

As plaintiffs point out, however, the plain text of the
“Disposition” and “ Summary” sections of theintakeform refers
to the necessary restrictions and conditions of a detainee’s
housing, such as suicide precaution measures, medical
monitoring, and mental health referrals, in addition to housing
assignments. Moreover, plaintiff’s expert, Dr. Greifinger,
testified in his deposition that Nurse Dean’s failure to fill out
the“Disposition” and “ Summary” sections constituted abreach
of the standard of care.(5)

The parties do not dispute that the space for a supervisor's
reviewing signature is conspicuously blank on Farver’sintake
form. According to Nurse Fryksdale's deposition testimony,
the supervising nurse had occasion to review and sign the
intake form only for “inmates who were deemed by [her] staff
to have any exceptional needs,” such as when an inmate or
detainee was suicidal and needed an immediate referral to a
psychiatrist or social worker. Aside from characterizing Nurse
Fryksdale's statements as “self-serving,” plaintiff does not
assert afactual basis for disputing her testimony on thisissue.
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In support of the instant motion, defendant attached excerpts
from CMS' Policy and Procedures Manual. In pertinent part,
No. 31.01 providesasfollows.

Inmate with no current problems, but a history of
psychiatric problems, will be referred to mental health
staff by completion of a Referral to Mental Health
form...(a) If referral suggestsimminent risk, theinmate
will be placed under constant observation until
evaluation by mental health staff can be completed,;
(b) If referral indicates need for routine follow-up,
inmate will be evaluated by mental health staff within
three working days.

The parties agree that all patientsin the medical pod undergo a
mental health evaluation within fourteen days of arriving at the
jail. Moreover, the partiesdo not disputethat CMS' Lake County
operation has been accredited by the National Commission on
Correctional Health Care (NCCHC) for the past twelve years,
and that CMS' policiesand procedures manual is modeled after
the NCCHC standards.

On October 1, 1998, Farver received amental health evaluation
from Mollner. On Farver’'s Mental Health Intake Evaluation form,
Mollner noted that Farver was not currently receiving
psychotropic medication and that, although he was considered
by Mollner to be“ coherent, oriented, and rational,” Farver felt,
“anxious, depressed, and not himself.” In response to the
guestion, “History of suicidal ideation or behavior?’ Mollner
circled “Yes,” and added the following:

Over 10 self-destructive episodes. M ost recent, 1995.
Feels current suicidal proclivities as he knows what
he did waswrong [and heis] not looking to spend rest
of his life in prison. Over 10 psychiatric
hospitalizations, most recent 4/95, for suicide attempt.
Single, no children. Employed in child care [and] has
cerebral palsy. Felt anxious.

In response to “treatment plan, “ Mollner wrote: “depressed,
angry.” Several days later, Mollner referred Farver to the jail
psychiatrist, Dr. Fernando. Mollner did not request that Farver
be placed on suicide watch, however, erroneously believing
that Farver’s placement in the medical pod meant that he must
have already been on suicide watch.(6)

Plaintiff has provided the sworn statement of Willie Marie Clark,
R.N. (“Nurse Clark™), originally identified as a defense witness
in the instant case, as evidence that Mollner was resistant to
placing inmates on suicide watch.(7) According to Nurse Clark:

Q. Sowerethere occasionswhere aninmatetold you
he had feelings of suicide and you checked it on
the form and you gave the form to Mr. Mollner to
put it on his desk and he reprimanded you for
doing that?

A. Yes.

Q. Wasthat a frequent problem?

A. Very frequent....He would come in ranting and
raving, waiving [sic] the paper up in his hand and
he's almost to the point of yelling and slapping
the paper on his hand and, you know, telling me
why are you giving me this? | don’t need this.
This person is not going to commit suicide. And
he would throw the paper down....He would tell
me every time you give me one of these | have to
follow uponitandit’sridiculous.

Q. Did you every bring Mollner’s attitude in this
regard to the attention of Ms. Frieksdale [sic] or
Mr. Morrisor Mr. Khurana?

A. ...l took it to Frieksdale [sic]....I told her | said
what’s he's saying is directly the opposite of the
policy. | told her | said | know what I'm doing is
the right thing. She said sure you are. She said
he'sjust likethat. Don’t worry about it. Just ignore
it.

Q. Well, did the practice though that Mr. Mollner had
of refusing to follow up on suicidal patients continue
even after that conversation.

A. Yes,itdid. And aso| have— | had nurses cometo
me, you know, on my shift and they would say do
you think | should put this person on suicide watch
because you know we aregoing to hear it with Joe....

ON YOURWATCH: The Challenge of Jail Suicide

Tired of watching the same old training videotape on
suicidal inmates that is not only outdated but poorly
produced. Good news. A new DVD is now available to
supplement your suicide prevention training workshop.
Written, directed, and produced by Dan E. Weisburd, an
Academy Award nominee, ON YOUR WATCH: The
Challenge of Jail Suicide presents seven short vignettes
portraying the experiences of several individuals prior
to, and during, their arrest and the tragic events that
occurred following their initial incarceration. This110-
minute DV D isvery polished and the production, filmed
by an Emmy Award winning director of photography,
includes 35 actors, as well as numerous correctional
officers, mental health and medical professionals, and
inmates. ON YOUR WATCH: The Challenge of Jail
Suicide also includes acompanion CD-ROM that offers
a lesson plan outline for both one-hour and full-day
suicide prevention training, aswell as articles on active
listening and jail suicideliability.

For moreinformation regarding the availability and cost
of ON YOUR WATCH: The Challenge of Jail Suicide,
contact the Californialnstitutefor Mental Health, 2030 J
Street, Sacramento, California 95814, (916/556-3480), or
at www.cimh.org




Nurse Clark’ sobservationswere echoed by Rachel Schriener, L.PN.
(“Nurse Schreiner”), who stated in her deposition that she
observed other nurses coming to work drunk. With respect to
CMS' adherenceto its stated policies, Nurse Schreiner testified.

Q [W]asit your impression that what wasreally going
—theactual reality of what was going on at thejail
was not consistent or didn’t meet what was written

in the manual ?
A:. Yes
Q How so?

There were just so many things....

Nurse Schreiner also testified that the jail was, at times, amonth
behind in conducting intakes and that this had an impact on the
quality of care being given to the inmates. According to Nurse
Schreiner, “[P]eople could fall through the cracks.

Dr. Fernando evaluated Farver on October 11, 1998. His
Psychiatric Evaluation form noted that Farver requested to see
him “[because] of recent suicidal thinking” and described Farver
as feeling “hopeless, helpless, worthless.” Dr. Fernando
prescribed Zoloft, an anti-depressant, and Ativan, atranquilizer,
both of which were administered to Farver on October 12, 1998
and October 13, 1998.(8) The parties do not dispute that Ativan
begins working almost immediately, whereas the Zol oft takes
weeks to improve depressive symptoms in “the vast majority
of patients.”

Dr. Fernando understood, incorrectly, that Farver was on suicide
watch. According to his deposition testimony, “Practically all
theinmatesthat arein medical are on some sort of observational
status. Particularly given what | knew about him from what this
person authored on the assignment sheet, that suggested to
me that he was on a suicide watch.” The assignment sheet
indicated that Farver had some “current suicidal ideations,” as
well aten prior psychiatric hospitalizations.

Discussion

movant is entitled to summary judgment under Fed. R. Civ.

P.56 when the moving papers and affidavits show thereisno
genuineissue of material fact and the movant isentitled to judgment
asamatter of law. SeeFed. R. Civ. P. 56(c); Celotex Corp. v. Catrett,
477U.S. 317, 322 (1986); Unterreiner v. Volkswagen of America, Inc.,
8F.3d 1206, 1209 (7* Cir. 1993). Onceamoving party hasmet itsburden,
the nonmoving party must go beyond the pleadings and set forth
specific facts showing there is agenuine issue for trial. See Fed. R.
Civ. P.56(€); Becker v. Tennebaum-Hill Assoc., Inc., 914 F.2d 107, 110
(7" Cir. 1990). Thenonmoving party “must do morethan smply show
that there is some metaphysical doubt as to the material facts.”
Matsushita Elec. Indus. Co., Ltd. V. Zenith Radio Corp., 475 U.S. 574,
586 (1986). “ Themereexistence of ascintillaof evidencein support of
the [nonmoving party’s] position will be insufficient; there must be
evidence onwhich thejury could reasonably find for the[nonmoving
party].” Anderson, 477 U.S. at 252. Asaways, thecourt considersthe
record as a whole and draws all reasonable inferences in the light

most favorableto the party opposing the motion, SeeFisher v. Transco
Services-Milwaukee, Inc., 979 F.2d 1239, 1242 (7" Cir. 1992). With
these standardsin mind, the court examines each defendant’ smotion
to dismissbelow.

Count 111(9)—Plaintiff’s 81983 Claim Against Nurse Dean

The crux of Nurse Dean’s motion for summary judgment isthat the
uncontroverted evidence establishes that she interpreted
“expressesthoughts of killing self” on Question No. 8 of theintake
form as encompassing prior rather than current suicidal thoughts.
Accordingly, Nurse Dean maintains shewas not subjectively awvare
of asubstantial risk of seriousinjury to Farver, and that her failure
to notify the Shift Commander of Farver’saffirmative responseto
Question No.8 did not amount to deliberateindifference. Plaintiff
respondsthat the question of whether Nurse Dean was deliberately
indifferent is a question of fact for the jury to decide. Plaintiff
maintains that sufficient evidence has been presented to lead a
jury reasonably to conclude that Nurse Dean knew about and
deliberately disregarded Farver’s need for mental health care.

“Deliberateindifference”’ involves more than mere negligence, but
less than the purposeful or knowing infliction of harm. Farmer v.
Brennan, 511 U.S. 825, 836 (1994). Inthe context of suicide cases, the
deliberate indifference standard of liability requires that “ a prison
official must be cognizant of the significant likelihood that aninmate
may imminently seek totakehisown lifeand must fail totakereasonable
steps to prevent the inmate from performing this act.” Estate of
Novack v. County of Wbod, 226 F.3d 525, 529 (7" Cir. 2000).

Thedeliberate indifference standard is subjective: “[The] official
must both be aware of facts from which the inference could be
drawn that asubstantial risk of serious harm exists, and [he] must
also draw the inference.” Farmer, 511 U.S. 825 at 837. Plaintiff
need not present direct evidence of Nurse Dean’s knowledge that
asubstantial risk of suicide existed, however. A jury could make
that inference based solely on afinding that the risk was obvious.
See id. At 842 (“Whether a prison official had the requisite
knowledge...isaquestion of fact subject to demonstration in the
usual ways...and afact finder may conclude that a prison official
knew of a substantial risk from the very fact that the risk was
obvious.”). Thus, at this stage of the litigation, plaintiff need
produce only enough evidence upon which areasonablejury could
base afinding that the risk that Farver would commit suicide was
obvious, and yet Nurse Dean did nothing to prevent that harm.

The court finds that plaintiff has met this requirement. To begin,
thereisagenuineissue of material fact asto whether Nurse Dean
knew that Farver's mental state posed a substantial risk to his
safety. Nurse Dean maintainsthat when she asked Farver whether
he had any current thoughts of taking his life, he responded
negatively. Nonetheless, in her response to Question No. 8 on the
intake form, “ Expresses thoughts about killing self?’ shecircled
“Yes.” In an effort to explain this seeming inconsistency, Nurse
Dean maintains that “thoughts’ includes present thoughts, as
well as past thoughts, and she has produced evidence that other
CMS nursesinterpret the form in the same manner.

Nurse Dean contends that when she circled “Yes” in response to
Question No.8, she as referencing only Farver’s past thoughts of
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killing himself (for example, his 1995 suicide attempt). Thus, when
she considered the affirmative response to Question No. 8 in the
context of Farver’s other responses to her questions, as well as
the judge’s order to direct Farver to the medical pod, Nurse Dean
did not feel compelled to notify the shift commander that Farver
needed an immediate mental health evaluation, and she did not
place Farver on suicide watch.

Notwithstanding Nurse Dean's after-the-fact explanation, a
reasonablejury could find that Nurse Dean was subjectively aware
of Farver’ssuicidal proclivities based on her affirmative response
to Question No. 8. Themental health screening form posed asimple
guestion in present tense, and Nurse Dean made no effort on the
form to modify the response she gave to that question to indicate
that it referred to past events, notwithstanding her modifications
to other questions on the intake form.(10)

Nurse Dean’s understanding that Farver would receive a mental
health examination asaresult of his placement inthe medical pod
does not alter the court’s conclusion. A patient who is placed in
themedical pod without amental health referral may not receive a
mental health evaluation until fourteen days after placement. In
theinstant case, Farver received hismental health eval uation seven
daysafter being placed in themedical pod. Had Nurse Dean notified
the shift commander of her affirmative response to Question No.
8, however, Farver would havereceived amental health examination
within 72 hours, which may have led to amore prompt eval uation
by Dr. Fernando and more timely and effective administration of
anti-depressants. Accordingly, Nurse Dean’s belief that Farver
would ultimately receive amental health evaluation in the medical
pod does not excuse her failure to notify the shift commander of
Farver’'s suicidal thoughts.

Asnoted in Woodward I, even if Nurse Dean was not subjectively
aware of therisk that Farver would take hisown life, areasonable
trier of fact could certainly find that such a risk was obvious.
Nurse Dean knew that: (1) Farver had attempted suicide in the
past; (2) Farver’smother had attempted or committed suicide; (3)
Farver suffered from cerebral palsy; (4) Farver had a history of
psychotropic medications and psychiatric hospitalization; and (5)
Farver was" alwaysworried.”

Nurse Dean’s attempt to characterize her decision in the instant
case as a treatment decision, that is more properly framed as the
basis for amedical malpractice case, is unpersuasive. According
to Nurse Dean, “At best, the basis of the plaintiff’s claim is that
thereisaconflict between medical professionals over the possible
interpretations of the [intake form].” As the court noted in
Woodward |, however, deliberateindifference may beinferred from
treatment decisions that constitute “such a substantial departure
from accepted professional judgment, practice, or standards asto
demonstrate that the person responsible did not base the decision
on such ajudgment.” Woodward I, 2001 WL 506863, &t * 5, quoting
Estate of Cole by Parduev. Fromm, 94 F.3d 254, 261-262 (7" Cir.
199).

The directive at the bottom of theintake form doesnot instruct the
prison official to notify the shift commander only in the event that
thereis an affirmative response to Question No. 8 with respect to
present suicidal thoughts; the form unambiguously says, “If there
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JaiL MenTAL HEALTH SERVICESINITIATIVE
FROM THE NATIONAL INSTITUTE OF CORRECTIONS
(JaiLs Division)

Nearly 6 to 8 percent of the more than 10 million annual
commitments to jails are individuals with severe mental
illnesses. Many sheriffs and jail administrators view the
challenge of responding to the needs of this population as
oneof themgor issuesin jail management. In response, the
National Institute of Corrections (NIC) has worked
collaboratively with the National Institute of Mental Health
for the past severa years, and more recently, with the
Substance Abuse and Mental Health Services
Administration’s Center for Mental Health Services to
increase and improve these services. As a result of these
collaborations, the NI C Jails Division hasdevel oped amental
hedthinitiativefor jails.

An important component of theinitiative is the offering of
regional workshops conducted in collaboration with state,
regional, and local jurisdictions. The 21-hour regional
workshopswill be provided upon request to help small and
medium-sized jails enhance mental health services and
sarvicedelivery for inmates. Severa jurisdictionsinaregion
can each send a three-person team consisting of a jail
adminigtrator, arepresentative of thejail’scommunity mental
health provider, and the person who coordinates mental
health services for inmates. Each workshop will include:
overview of the problem, planning principles, contract
development, leadership and managing change,
implementation strategies, staffing and cross-training, and
coalition building. The workshops are conducted at the
request of ahost agency, whichisresponsiblefor furnishing
the training rooms and equipment. The NIC Jails Division
providestwo trainers, the curriculum and training materials.
Participants are responsible for their own expenses.

Inaddition totheworkshops, the NI C Jails Division'smental
healthinitiativeincludesthefollowing services:

t  On-site Technical Assistance: This assistance
usually consists of an assessment of ajail system’s
mental health needs, but also can be targeted at
suicide prevention issues in the jail;

t  Newdetter: TheNIC JailsDivision fundsthe Jail
Suicide/Mental Health Update, a newsletter
which is distributed free of charge on a quarterly
basis;

t  Information Resources: The NIC Information
Center hascompiled ajail mentd healthinformation
resource order form that contains 22 items. The
form is available at the mental health workshops
held in Longmont, Colorado and at regional sites.
It can aso be obtained by calling the Information
Center at (800) 877-1461.

For moreinformationontheNIC JailsDivison'smentd health
initiative, on-sitetechnical assistance, and the mental health
workshops, contact the agency at (800) 995-6429, or visit
their websiteat: www.nicic.org




areany [yes] circlesin shaded areas...a ert the Shift Commander
and refer for Mental Health Evaluation.” (Emphasis added).
Moreover, notwithstanding her documentation of Farver’s past
suicide attempts, psychiatric hospitalizations and psychotropic
medications, Nurse Dean did not refer Farver for amental health
evaluation, in direct contravention of CMS' guidelines.

That Nurse Dean decided to ignore the collective wisdom of the
draftersof theintake formand CM S guidelinescould lead atrier of
fact to reasonably find that she was deliberately indifferent in the
instant case. Indeed, both plaintiff’s experts and Nurse Dean’s
colleagues havetestified that failing to notify the shift commander
after circling “yes” in response to Question No. 8 constitutes a
breach of the standard of care. Moreover, Nurse Schreiner’s
testimony that Nurse Dean curtailed her own training on how to
use the intake form and “didn’t like being told what to do,”
further supports a finding that Nurse Dean deviated from the
standard of care. Exactly how far Nurse Dean deviated from the
standard of care, however, and whether it constitutes “such a
substantial departure” from accepted medical judgment as to
riseto thelevel of deliberate indifference, isaquestion for the
trier of fact.” (11)

Notwithstanding additional depositionsand exhibits submitted
in support of Nurse Dean’s renewed motion for summary
judgment, the court concludesthat the explicit language on the
intake form, taken together with Farver’s history of mental health
problems, could lead areasonablejury to find that Nurse Dean
acted with deliberate indifference. As the court noted in
Woodward I, 2001 WL 506863, at *5:

Thefact of the matter isthat Nurse Dean failed to notify
the shift commander as directed by the form shefilled
out during her examination of Farver, she failed to
summarize or recommend a disposition on that form,
and she failed to have that form reviewed by her
supervisor. Consequently, Farver was not placed on
suicide watch, he was not given an immediate mental
health screening, and he was not placed on an
immediate treatment program. The court agrees with
plaintiff that even though, in retrospect, Nurse Dean’s
failures may appear to be diluted by the intervening
days or events prior to Farver’s suicide, a reasonable
jury could still find that Nurse Dean acted with
deliberate indifference to the known or obvious
substantial risk that Farver would take hisown life.

Accordingly, Nurse Dean’s motion for summary judgment with
respect to Count 111 is denied.

Count V—Plaintiff’s§1983 Claim Against Mollner

Applying the standards enumerated above to Mollner, the court
concludes that a reasonable jury could find that Mollner acted
with deliberate indifference to the obvious and substantial risk
that Farver was going to take his own life. As described earlier,
Mollner’s evaluation noted that Farver felt “anxious, depressed,
and not himself,” aswell as depressed, angry.” In response to the
guestion, “History of suicidal ideation or behavior?” Mollner
circled “yes,” and added the following:

Over 10 self-destructive episodes. Most recent, 1995.
Feels current suicidal proclivities as he knows what he
did was wrong [and he is] not looking to spend rest of
his life in prison. Over 10 psychiatric hospitalizations,
most recent 4/95, for suicide attempt. Single, no children,
Employed in child care [and] has cerebral palsy. Felt
anxious.

Notwithstanding these observations, Mollner now maintains that
hewas not awarethat Farver wassuicidal. Accordingto Mollner’s
deposition testimony:

There was nothing specific. There was no specific
ideation. He never talked about what he might do or what
he could do. There was never any mention of aplan. Nor
was there any indication or mention that he would ever
enact on anything. So the amount of suicidal ideation—
it wasjust ageneral, very mild kind of thing. So therewas
no indication to think that it was all that serious.

Assuming that a jury believed Mollner’s testimony that he was
not subjectively aware of Farver’sdesireto take hisown life, the
court concludes ajury could still find that Mollner overlooked an
obvious risk that Farver was suicidal. Mollner knew that Farver
had more than ten self-destructive episodes, that he felt current
suicidal proclivities, that he knew what he did waswrong, and that
he was not |ooking to spending the rest of hislifein prison.(12)

Mollner also suggeststhat he did not fail to take reasonabl e steps
to protect Farver, because he reasonably believed that Farver’'s
placement in the medical pod meant that he was already on suicide
watch.(13) Theevidence, however, could lead areasonablejury to
conclude that Mollner was indeed deliberately indifferent in not
taking further action to respond to Farver’ssuicidal proclivities.

Mollner concedes that not every patient in the medical pod was
on suicide watch. Nonetheless, at his deposition, he testified that
he assumed Farver must have been in the medical pod because of
asuicidewatch, since Farver’s cerebral palsy was“so mild” that it
would not have necessitated placement in the medical pod.

Drawing al reasonableinferencesin plaintiff’sfavor, however, the
court concludes that a reasonable jury could find that Mollner’s
failure to place Farver on suicide watch constitutes deliberate
indifference.(14) Although Mollner may have indeed perceived
Farver’s cerebral palsy to have been mild, it made a sufficient
impression upon Mollner to note it under the section of his
evaluation titled, “Clinical Impression.” A jury could reasonably
infer, therefore, that Mollner knew that Farver wasin the medical
pod not because of a suicide watch, but rather because of his
cerebral palsy. Although this inference may seem somewhat
attenuated when considered in light of Nurse Clark’s testimony
that Mollner routinely scolded nurses for placing patients on
suicide watch, it may lead atrier of fact to conclude that Mollner
was averse to putting suicide precautions in place for Farver —
and that he was deliberately indifferent to a substantial risk that
Farver would take hisown life.(15)

That Farver was placed in between the cells of two other inmates
who were on suicide watch does not alter the court’s conclusion.



Those inmates were allowed access to the medical pod dayroom,
while Farver was in “lockdown,” restricted to his cell, where on
the day of his suicide he lay beneath his blanket fashioning the
noose with which he hanged himself from the laundry hooks on
hiscell wall. Asthe court noted in Woodward |, 2001, WL 506863,
at *8, had thejail staff been warned of Farver’ssuicidal condition,

Farver would not have been alowed to liein bed all day
unchecked, he would not have been granted access to
the telephone he would not have been placed on
lockdown, Myers[sic] would not have answered Farvers
guestion the way he did, or Farver would have been
moved to a padded room or aroom without hooks on the
wall —and that any one of these differencesin the events
that occurred during Farver’s incarceration would have
saved hislife.

Thecourt thusregjectsMollner’sargument that “beingona‘formal’
suicide watch would have changed nothing in connection with
Justin’s circumstance.”

The court concludes, therefore, that material issues of fact exist
with respect to Mollner’s conduct that could lead ajury to conclude
that he was deliberately indifferent to a substantial and obvious
risk that Farver would take hislife. Accordingly, Mollner’smotion
for summary judgment with respect to Count V isdenied.

Count VIl —Plaintiff’s§1983 Claim Against Dr. Fernando

Like Mollner, Dr. Fernando argues, albeit inconsistently, that, (1)
he did not know that Farver was suicidal, and (2) he assumed
Farver was on suicide watch, and that, as a result, he was not
deliberately indifferent. Although the evidence produced against
Dr. Fernando is perhaps less voluminous than that presented
against Mollner and Nurse Dean, the court concludes that Dr.
Fernando is not entitled to summary judgment on plaintiff’s §1983
cam.

First, the court concludes that, at the very least, a jury could
reasonably concludethat therisk that Farver would commit suicide
was obvious. Farver was referred to Dr. Fernando for “recent
suicidal thinking.” In hiswrite-up of hisevaluation, Dr. Fernando
noted that Farver felt “hopeless, helpless, worthless,” and later
testified in his deposition that Farver “was manifesting current
suicidal thinking or ideations, but no intent, no plan, and no means.”
Moreover, in response to the question, “[W]as there anything
about your evaluation of [ Farver] when you saw him that suggested
he did not need to be on a suicide watch?’ Dr. Fernando testified
“No.” Thesefactsalonelead the court to conclude that areasonable
trier of fact could find that the risk that Farver would take hisown
lifewasobvious, and that Dr. Fernando was subjectively aware of
that risk.

With respect to whether Dr Fernando was deliberately indifferent
to thisrisk and therefore did not take reasonable steps to prevent
Farver’s suicide, the court again directs the parties’ attention to
ease with which Dr Fernando and Mollner could have confirmed
that Farver was or was not on suicide watch. Indeed, nothing in
Farver's file indicated that suicide precautions had been taken,
and the 17-day lapse between his placement in the medical pod

and his evaluation by Dr. Fernando should have belied any
inference that he was on suicide watch.(16) Accordingly, the court
finds that Dr. Fernando is not entitled to summary judgment on
Count V1I.

CountslV and VI — I llinoisWrongful Death ClaimsAgainst
Moallner and Fernando

Asnoted earlier, deliberate indifference involves more than mere
negligence, but less than the purposeful or knowing infliction of
harm. Farmer v. Brennan, 511 U.S. 825, 836 (1994). Accordingly,
having established that plaintiff has produced sufficient evidence
from which ajury could conclude that Mollner and Dr. Fernando
acted with deliberate indifference to a substantial or obvious risk
that Farver would take his life, the court finds that a reasonable
jury could also conclude that Mollner and Dr. Fernando were
negligent intheir treatment of Farver.

Before turning to the next claim, the court pauses to address an
evidentiary dispute regarding the experts in this case. Mollner
and Dr. Fernando make much of the fact that Dr. Greifinger is a
licensed pediatrician, arguing that, under both Illinois substantive
law and Fed. R. Evid. 702, heisnot qualified to render an opinion
on the standard of care applicable to social workers and
psychiatrists.(17) While plaintiff apparently concedesthat expert
testimony is required to establish the standard of care applicable
to Mollner and Dr. Fernando with respect to her IllinoisWrongful
Death Claims, she disputes defendants’ contention that Dr.
Greifinger isnot qualified to providethat testimony. For the reasons
discussed below, the court concludes that Dr. Greifinger is
qualified to render expert testimony in the instant dispute.

Inadiversity case, the admissibility of an expert’stestimony isa
guestion of procedurethat isgoverned by federal law, specifically
Fed. R. Evid. 702. See Sutzmanv. CRST, Inc., 997 F.2d 291, 295 (7*"
Cir. 1993) (holding that the Federal Rules of Evidence governing
expert testimony are procedural and this applicable in federal
diversity cases); Allstate Ins. Co. v. Sunbeam Corp., 865 F. Supp.
1267, 1275 (N.D.IIl. 1994) (“If the state law rule is a rule of
admissibility of expert evidence, it does not apply in federal
court.”).

Rule 702 providesthat, if scientific, technical, or other specialized
knowledge will assist thetrier of fact to understand the evidence,
“awitness qualified as an expert by knowledge, skill, experience,
training, or education, may testify thereto in theform of an opinion
or otherwise....” (Emphasis added.) Before admitting expert
testimony, the district court judge should assure himself that “the
expert knows whereof he speaks.” Bammerlin v. Navistar
International Transportation Corp., 30 F.3d 898, 901 (7" Cir. 1994).
To this end, the district court judge acts as a “ gatekeeper whose
role isto keep experts within their proper scope.” Smith v. Ford
Motor Co., 215 F.3d 713, 718 (7*" Cir. 2000) (internal quotations
omitted). Thisgatekeeping function appliesto all expert testimony.
Kumbo Tire Co., Ltd. V. Carmichael, 526 U.S. 137, 119 S.Ct. 1167,
1174,

Although academic expertise may certainly be sufficient to qualify
a potential witness as an expert, the plain text of Rule 702 also
includes experience, knowledge, skill and training as means of



qualification. Accordingly, “a court should consider a proposed
expert’sfull range of practical experience aswell as academic or
technical training when determining whether that expert isqualified
torender anopinioninagivenarea.” Smith, 215F.3d a718. Rule 702
doesnot require an expert to possess particular credentials. Erickson
v. Baxter Healthcare, Inc., 151 F. Supp. 2d 952, 964 (N.D.III. 2001).

The gravamen of plaintiff’scomplaint intheinstant disputeisthat
Mollner and Dr. Fernando failed to put Farver, apretrial detainee,
on asuicidewatch after documenting that he had suicidal thoughts
and proclivities. Dr. Greifinger served asthe Chief Medical Officer
for theNew York State Department of Correctionsfrom 1989 through
1995, and isa Fellow for the Society of Correctional Physicians. In
additionto providing expert testimony in numerousfedera and state
courts regarding mental health care and suicide prevention policies
at correctiond facilities, Dr. Greifinger servesasaPrincipa Investigator
for theNational Commission on Correctiona Hedlth Care. Thematters
about which hewill presumably testify intheinstant case are clearly
withinhisfull rangeof practica experience, evenif hehasnot practiced
asasocia worker or psychiatrist per se.(18)

Count I11(19)—Plaintiff’s§1983ClaimAgaing CM S

The gist of plaintiff’s 81983 claim against CMS is that,
notwithstanding CMS' published procedures and policies, the
practices engaged in by CM S staff were wholly inappropriate and
violated Farver's Fourteenth Amendment Due Process Rights. To
this end, plaintiff has produced evidence that the staff routinely
violated stated CMS' policies with respect to intake, training and
suicide precautions, and that these violations were essentially
condoned by CM S officialswith policymaking authority who failed
to take stepsto ensure that CMS' palicies, aswritten, were actually
enforced.

Municipality liability under §1983 arises when the execution of a
government’spolicy or custom inflictsinjury.(20) Estate of Novack,
226 F.3d at 531, (quoting Monell v. Department of Soc. Svcs., 436
U.S. 658, 694 (1978)). Asthe court noted in Woodward |, there are
two ways for a plaintiff to establish that a constitutional injury
was caused by amunicipality’spolicy or custom. First, thereisthe
direct method, which requires the plaintiff to show that the
municipality’s policy or custom isitself unconstitutional. Estate
of Novack, 226 F.3d at 531 (citing Monell v. Department of Soc.
Svcs., 436 U.S. 658, 694 (1978)). Second, thereistheindirect method,
which requires showing “a series of bad acts and inviting the
court to infer from them that the policymaking level of [the entity]
was bound to have noticed what was going on and by failing to
do anything must have encouraged or at least condoned, thusin
either event adopting, the misconduct of subordinate[employees].”
Estate of Novack, 226 F.3d at 531 (quoting Jackson v. Marion
County, 66 F.3d 151, 152 (78" Cir. 1995)).

Plaintiff does not challenge the appropriateness of
constitutionality of CMS' policies and procedures manual itself,
conceding that the policies, as written, are consistent with due
care. Rather, the crux of plaintiff’s81983 claimisCMS “ consistent
and unremitting disregard of itsown [stated] policies.” According
to plaintiff, the “prevailing practice on the medical pod of thejail
was chronically substandard and...CM S supervisors were aware
of [thig].” (21)

Monell teaches that, “it is when execution of [an
entity’s]...custom...inflicts the injury that the [entity]...is
responsible under §1983.” 436 U.S. at 694. The question
becomes, then, whether areasonablejury could find that it was
CMS' custom of repeatedly failing to act to ensure Farver's
safety that led to his successful attempt to commit suicide.(22)
Thefactsin theinstant case answer that question affirmatively.
Plaintiff has produced testimony from both Nurse Clark and
Nurse Schreiner that suggests that CMS officials with
decisionmaking authority routinely tolerated, and essentially
condoned, their subordinates’ repeated violations of CMS'
stated policiesand procedures. For example, according to Nurse
Clark, Mollner’'s refusal to adhere to CMS’ stated policy
regarding theimplementation of suicide precautionsfor patients
like Farver was known by numerous nurses and at least one
supervising nurse, Nurse Fryksdale. Further, Nurse Fryksdale
testified that “on occasion” anursewill circle“yes’ in response
to Question No. 8, yet not inform the shift commander, whichis
in direct contravention of the directive on the intake form, and
arguably prevents suicidal patientsfrom receiving appropriate
and timely intervention.(23)

GivenCMS' alleged rampant disregard for its own stated policies
and procedures, the court concludes that a reasonable jury
could find that CM'S' custom of failing to intervene and provide
appropriate services for potentially suicidal inmates caused
Farver’sdeath. Accordingly, CMS' motion for summary judgment
on Count |1 isdenied.

CONCLUSION

For thereasons stated herein, defendants’ motionsfor summary
judgment are denied.

FooTtNnOTES

(1) Becauseof theadditional evidence adduced in support of the
instant motions for summary judgment, the court construes
Nurse Dean’s and CMS' motions as renewed motions for
summary judgment rather than motionsto reconsider.

(@ Dr. Greifinger, a licensed pediatrician, served as the chief
medical officer for the New York State Department of
Correctional Servicesfrom1989 through 1995.

(3 Dr. Greifinger aso cited Nurse Dean’sfailureto, (1) complete
the “Summary” and “Disposition” sections of the form, (2)
retrieve Farver’'s prior medical records, and (3) notify her
supervisor of Farver’'ssuiciderisk, as breaches of the standard
of care.

(4 Numbering suppliedfor clarity; theactual form hasblank lines
for thewriter tomark withan“X" or check.

(5) Rachel Schreiner, L.PN., further testified that, with respect to
CMS' initial training on how to conduct intakes, Nurse Dean
did "not want to complete her orientation...as though she
didn’t want to be told what to do.” When asked whether she
reported Nurse Dean’s behavior to her supervisors, she
responded, “1 don't know if | did. | think at that point it
wouldn’t have done any good anyway....Because [Nurse
Fryksdale] wasn't really good at responding to things like
that.”



(6) In October 1998, inmates who were placed on suicide watch
were housed either inthemedical pod orinacell inthe booking
area. Mollner acknowledgesthat not all patientson the medical
floor are on suicide watch. Nonetheless, he testified in his
deposition that he “wasn’t aware of any other reason” that
Farver would have been there, asFarver’s cerebral palsy “was
somildthat that didn’t cross[his] mind that that’swhy [Farver]

conclusions in this regard. It is possible, however, that this
debateismerely academic. Indeed, Mollner himself testified
that even mild suicidal ideation is sufficient to put an inmate
on suicide watch: “There hasto be some specifics. You can’t
just beamild, you know, | don’t fedl likel should live anymore.
| mean, that would put someone on a watch but that's not
acute.”

was up there[in the medical pod].” (13) The court notes the inconsistency between Mollner’'s

(7) Defendants have moved to strike Nurse Clark’s sworn
statement because “the plaintiff did not obtain or produce
the statement during discovery and did not even disclose the

insistence that he was not aware of therisk of Farver’ssuicide
and his testimony that the believed Farver was on suicide
watch.

existence of the statement until after the defendantsfiledtheir  (14) Plaintiff also pointsto Mollner’sdelay in referring Farver to

motions for summary judgment.” The court agrees with
defendantsthat Nurse Clark’s sworn statement is not properly
characterized as privileged work product, and that the contents
thereof are indeed discoverable. Having said that, however,
the court notes that although defendants may have been
surprised by the contents of Nurse Clark’s sworn statement,
they certainly could not have been surprised that she had
information that is material to the instant dispute. Indeed, in
their October 12, 2001, Supplemental Answersto Plaintiff’s
Interrogatories, defendants disclosed Nurse Clark as a
potential witness. Thus, rather than striking the statement,
the court concludes that the appropriate remedy is to reopen
discovery for the limited purpose of allowing defendants to
depose Nurse Clark.

(8 Plaintiff disputes that the medications were properly

Dr. Fernando for an evaluation asfurther evidence of deliberate
indifference. According to Mollner, when he first proposed
sending Farver to Dr. Fernando, Farver declined because he
did not like the side effects of psychotropic medications.
Mollner testified that, several days later, Farver sent him a
note requesting to see Dr. Fernando, at which point he was
referred for a psychiatric evaluation on October 11, 1998.
Neither the conversation in which Farver allegedly declined
to see Dr. Fernando, nor the subsegquent note requesting to
see Dr. Fernando, are documented in any of the documents
produced in discovery, however. Because the court concludes
that Mollner’s failure to place Farver on suicide watch is
sufficient in and of itself to create aquestion for thejury, the
court declines to assess the merits of this argument in the
absence of more competent evidence.

administered, based on Nurse Clark’s sown statement that  (15) The court also notesthat, if Farver had been on suicidewatch,

she had, on more than one occasion, observed nurses who
were under the influence while administering medication to
inmates. By itself, however, thistestimony, relating to conduct
that did not occur on October 12 or 13, 1998, does not

he would have been seen by Mollner within three days of his
placement in the medical pod. Even a cursory review of the
date of Farver’sintake form, therefore, would have revealed
to Mollner that Farver was not in fact on suicide watch.

undermine defendant’s contention that the Ativan and Zoloft  (16) Neither the court not plaintiff takesissuewith Dr. Fernando’s

were properly administered to Farver.

prescription of Ativan and Zoloft for Farver.

(9 InCaseN0.99 C 0290, plaintiff’'s 81983 claim against Nurse  (17) Defendants also dispute plaintiff’s retention of Dr. Syed Ali

Dean was designated as Count V1.

(10) Additionally, thereis someindication from her testimony that
Nurse Dean might have recklessly discounted Farver’'s
suicidal proclivity based on the fact that “there was [sic] no
trains’ inthejail, making histhoughts of suicide“irrelevant”
in her estimation. See Woodward |, 2001 WL 506863, at * 1.

(12) That specific procedures existed at thejail for completing the
intake form, processing inmateswho responded affirmatively
to Question No. 8, and further evaluating inmates who had a
history of psychiatric hospitalizations and medications,
distinguishes this case from Sanville v. McCaughtry, 2166
F.3d 724 (7th Cir. 2001). Thus, Dr. Greifinger’stestimony that
Nurse Dean could have concluded that Farver was not acutely
suicidal does not preclude afinding of deliberateindifference
in the instant case. Indeed, Dr Greifinger concluded in his
expert report that Nurse Dean’s failures to, (1) properly
completetheintakeform, (2) notify the shift commander, and
(3) refer for mental health evaluation, constituted deliberate
indifference, notwithstanding Nurse Dean’s conclusion that
Farver was not acutely suicidal.

(12) Whether Farver was “acutely suicidal,” as the term is used
clinically, isfiercely disputed by the parties. MollIner testified
in his deposition that he did not interpret Farver’'s suicidal
proclivities as evidence that Farver was acutely suicidal.
Plaintiff’s expert, Dr. Greifinger, disagreed with Mollner’s

as an expert witness, arguing that plaintiff did not comply
with Fed. R. Civ. P. 26(a)(2)(A)-(C). Rule26(a)(2)(A) provides
that parties must disclose the identity of expert witnesses,
and rule 26(a)(2)(b) provides that such disclosures must be
accompanied by areport that includes“acompl ete statement
of all opinionsto be expressed and the basistherefore.” These
disclosures are to be made at the times directed by the court,
or in the absence of such a directive, at least 90 days before
trial. Fed. R. Civ. P. 26(a)(2)(C). A party that, without
“substantial justification,” fails to disclose information
required by Rule 26(a), is not permitted to use that expert or
his testimony at trial or on motion, unless his failure to
disclose was harmless. Fed. R. Civ. P. 37(c)(1). The
determination asto whether such failure wasindeed harmless
isleft to the broad discretion of the trial court. Brand Name
Prescription Drugs Antitrust Litig., 2001 WL 30454, at *1
(N.D.I1I. Jan. 11, 2001) (citing Finley v. Marathon Qil Col., 75
F.3d 1225, 1231 (7th Cir. 1990)). To thisend, the court should
consider the surprise or prejudice to the blameless party, the
ability of offender to cure any resulting prejudice, the amount
of disruptiontotrial that would result from permitting the use
of the evidence, and the bad faith involved in not producing
the evidence at an earlier date. Soearman Industries, Inc., V.
S. Paul Fire & MarineIns. Co., 138 F. Supp. 2d 1088, 1094
(N.D.111.2001) (citing Bronk v. Ineichen, 54 F.3d 425, 432 (7th



Cir. 1995)). Although plaintiff did not identify Dr. Ali asan
expert pursuant to Fed. R. Civ. P. 26(a)(2)(A), defendants
cannot colorably claim that they are surprised by hisexistence
or the content of his opinions, since Dr. Ali was initially
identified by defendantsas one of their own experts. It wasonly
after Dr. Ali’ sdeposition testimony proved favorableto plaintiff
that plaintiff decided to name him as her expert. Accordingly,
defendantswere not hampered intheir ability to preparefor trial
by plaintiff’sfailureto disclose Dr. Ali. Thereisalsono evidence
that plaintiff acted in bad faith by failing to disclose Dr. Ali, or
that the pending trial will be disrupted by permitting plaintiff to
introduce Dr. Ali’ stestimony. Thus, the court concludesthat Dr.
Ali may testify asan expert at trial.

(18) The parties appear to assume that Illinois law, rather than
Rule 702, governsthe court’s assessment of Dr. Greifinger’s
competence to testify as an expert witness. Fed. 4. Evid. 601
provides, “in civil actions and proceedings, with respect to
an element of aclaim or defense asto which State law supplies
the rule of decision, the competency of a witness shall be
determined in accordance with State law.” See also, Lovejoy
Electronics, Inc. v. O’ Berto, 873 F.2d 1001, 1005 (7th Cir. 1989)
(citing Fed. R. Evid. 602 as an exception to the general rule
that “federal rather than state law governs admissibility of
evidence in federal diversity cases’); Legg v. Chopra, 286
F.3d 286, 291 (6th Cir. 2002) (distinguishing competence to
testify, which is a substantive issue governed by state law in
diversity cases, from admissibility of testimony, which is
procedural and thus governed by Fed. R. Evid. 702). Assuming
arguendo, without deciding, that an evaluation of an expert’s
competenceto testify isindeed distinct from the court’sRule 702
admissibility anaysis, the court would still permit Dr. Greifinger
to testify as an expert. Under Illinois law, a physician expert
generaly should bealicensed member of the school of medicine
about which hewill testify. Dolanv. Galluzzo, 77 111.2d 279, 285
(1979); Purtill v. Hess, 111 111.2d 229, 243 (1986). Thisruleis
animated by aconcernthat the expert’sallegations of negligence
are within the expert’s knowledge and observation. Wingo by
Wingo v. Rockford Memorial Hospital, 292 [11. App. 3d 896, 907
(2d Dist. 1997). Thus, whentheallegationsof negligencearewell
withintheexpert’' sknowledge and experience, and do not concern
an issue upon which doctors from different schools of medicine
would apply different standards, the rule need not be strictly
applied. 1d. With these standardsin mind, the court findsthat Dr.
Greifinger iscompetent to serve asan expert intheinstant dispute.
Notwithstanding thefact that helacksalicenseto practice either
socia work or psychiatry, Dr. Greifinger’sextensive experience
with mental health programswithin correctiona facilitiesqualifies
him to testify regarding the appropriateness of instituting
suicide precautions for Farver.

(19) InCase N0 99 C 0290, plaintiff’s§1983 claim against CMSwas
designated as Count I V.

(20) CMS and plaintiff agree that CMS' potential liability under
Count Il is equivalent to that of amunicipality under §1983
caselaw.

(21) To the extent that plaintiff’s claims are based upon the
misconduct of individual employees, the court notes that
81983 liability against amunicipality may not be founded on
theories of vicarious liability or respondeat superior. Estate
of Novack, 226 F.3d at 530( citing City of Canton v. Harris,
489U.S. 378, 385(1989)).

(22) Asthecourt noted in Woodward I, 2001 WL 506863, at * 7, “It
is well established...that single instances of such conduct
(one example of apoorly trained employee and one example
of afailure to supervise) do not establish a Monell claim.”
(Citationsomitted.)

(23) Nurse Clark and Nurse Schreiner further testified that the
nurses were, at some points, up to one month behind on
conducting intakes, notwithstanding policy 31.01, which
outlines procedures “to ensure that inmates being admitted
into custody are evaluated in a timely manner for potential
psychiatric problems, psychological difficulties and/or risk
for suicidal behavior.” According to Nurse Schreiner, this
backlog could causeinmates and/or detaineesto “fall through
the cracks.” a

News FrRoM AROUND THE COUNTRY

Offered below are brief stories regarding inmate suicide, offenders
with mental illness, and other related topics that have recently
occurred and/or been reported throughout the country.

South Carolina

arc Washington, 41-years-old, entered the Richland County

Jail in Columbiaon October 17, 2003, charged with domestic
violence. Several hours later, he tried to hang himself with his
shirt and then with a string from his gym shorts. Mr. Washington
was subsequently transported to the Columbia Care Center, a
forensic hospital run by the state Department of Mental Health.

Shortly after hisreturn to the Richland County Jail from the state
hospital on October 27, Mr. Washington’'s hospital records were
faxed to medical staff at the jail. Although the records did not
contain a doctor’s order recommending that Mr. Washington
needed to be placed on suicide precautions, the accompanying
fax cover sheet did indicate that the inmate should be observed
for continued “ suicidal gestures.” Mr. Washington, however, was
not placed on suicide precautions. Less than 10 hours later, he
was found hanging from his cell door and later pronounced dead.

According to a recent investigative report from the Richland
County Sheriff’s Department, asocia worker from the state hospital
made three attempts to notify medical staff at the county jail that
Mr. Washington should be placed “on suicide watch for suicidal
gestures.” Investigatorsalso found that he had not been observed
by jail staff for over six hours. Two correctional officers later
resigned after jail logswerefound to befalsified to reflect that 30-
minute cell checkswere made.

While acknowledging that medical staff discarded theinformation
on thefax cover sheet, assistant county administrator Milton Pope
told The Sate that the faxed information also stated that Mr.
Washington was found to be “malingering” at the hospital. He
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further stated that medical staff at the jail claimed they never
received a tel ephone message from the state hospital, and that it
was standard procedure at the jail to rely solely on a doctor’s
signed orders. In Mr. Washington's case, those orders did not
place any limitations on the inmate. “What we go by is that
information that comes with the inmate,” Mr. Pope said. “Why
would there be differing information?’

Holly Scaturo, the forensic program manager at William S. Hall
Psychiatric Institute, which was involved in Mr. Washington's
treatment, said hospital staff often fax medical ordersand call the
jail in addition to sending the doctor’s orders with the officer who
picksup theinmate. “I expect if | put something in the comment
section on a fax somebody would read it,” Ms. Scaturo told The
Sate. “Wouldn't you?’

Richland County Council member Greg Pearce, aformer director of
one of the state’s mental hospitals, had concerns about the mental
health eval uation process and the lack of communi cation between
state mental health officials and jail staff. “When we send an
individual for an evaluation, there should be no ambiguity
whatsoever of what the care of theindividual should be,” he said.

A spokesman for the state Department of Mental Health is
reviewing its procedures. Richland County officialshavealso said
they want to meet with state officials to discuss how to handle
such transfers in the future.

Washington (State)

er 35-year-old son, Jason, who is schizophrenic and borderline

mentally retarded, spent 44 daysin the Thurston County Jail
last year after being arrested for damaging property. For three of
hissix weeksinjail, theformer Olympiaresident waswaiting for a
state competency evaluation required before he could stand trial.
“Thisis someone who needed care,” Margaret Brayden said. “It
caused him more mental anguishinstead of helping him. It was so
traumatic for my son that | moved him to Portland where| live so
we could be more supportive.”

On average, mentally ill inmates spend more than twice as long
behind bars as other offenders in the Thurston County Jail — a
crowded space with few bedsto spare. Mentally ill offendersare
locked up in the county jail an average of 64 days compared with
an average stay of 25 days for other inmates.

The extended time frame reflects reductions made to the state’'s
mental health system during the past few years, Thurston County
corrections officials said. Recent cuts have slowed the completion
of state competency evaluations and decreased the number of
available hospital beds, county corrections officialssaid. “It used
to be that it would take state hospitals one or two days before
they could bring someone up for an evaluation,” said Karen Daniels,
Thurston County director of corrections. “Now, it takes three to
four weeks, and that impactsthelength of stay. It'sbeen gradually
growing in the last couple years.”

The lag time has caught the attention of local advocates for the
mentally ill, who claim the disparity might violate federal law. Bill
Pilkey, former president of the Thurston and Mason counties

chapter of the National Alliancefor the Mentally Ill, said he plans
to meet with an attorney this month to discuss a possible lawsuit
against the county. “We're very concerned about this,” Pilkey
said. “We're going to belooking intoit.”

Officiasat Western State Hospital — one of two hospitalsfor the
mentally ill in the state— said it makes sense those offenders are
injail longer since they have to go through an eval uation process
not required of other offenders. “For them to take longer in the
judicial process is not unexpected because of the competency
evaluation,” said IraKlein, the hospital’s acting medical director.
Klein also said a program enacted several years ago by the state
L egislature allows some inmates to be evaluated in the jail. The
doctor said he doubts inmates wait longer for evaluations now.
Instead, it's probably aquestion of whether they arewaitinginjail
or at the hospital, he said. “It's very costly to do an inpatient
hospital evaluation and to transport people back and forth,” he
said. “An evaluation can be done just as efficiently in jail. It's
safer with less escaperisk.”

Thurston County Jail has capacity for 358 inmates, but its daily
population sometimes swells beyond 500. County officials hope
to alleviate crowding by constructing a 640-bed jail and courts
complex at the Mottman Industrial Park in Tumwater — aproject
expected to cost $102.8 million. An $88 million bond issueto pay
for thejustice center isexpected to be on the ball ot for acountywide
vote next year.

Mentally ill inmatesareisolated from other offenders. The practice
isintended to protect the mentally ill inmate and other offenders.
But it also means a mentally ill offender is housed in a cell that
otherwise could fit two or three people. “It meansanother inmate
ison the floor somewhere,” Danielssaid.

UPDATE
ONTHEINTERNET

Recent issues of the Jail Suicide/Mental Health Update are
now available on the Internet at:

www.ncianet.org/cjjsl.cfm

Check usout on theWeb!

www.ncianet.org/cjjd.cfm

Other jail/juvenile suicide prevention and jail mental health
resources, including several recent articles by Lindsay M.
Hayes, can be found at the following web sites:

www.hhpub.com/journal s/crisis/1997
www.nicic.org/jail /defrault.aspx
www.0j p.usdoj.gov/managingoffenders/mental health.htm
www.ncjrs.org/html/ojjdp/jjjnl_2000_4/sui.html
www. performancebasedstandards.org
WWW.gainsctr.com
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According to county records, 39 inmates were required to receive
competency evauationslast year. Those offenders occupied Thurston
County Jail bedsfor atotal of 813 days. “Oneinmate spent 75 days
here waiting for reports and for a (state hospital) bed to open up,”
Daniels said. Hospital records indicate no one in the county jail
currently iswaiting to receive a competency evaluation, Klein said.
Hea so said the hospital complieswith state-mandated deadlinesfor
completing the process. “The decision to get them to stand trial is
not made by the mental health system,” Kleinsaid. “It'smade by the
courts. It's made by the prosecutors and the sheriffs, not us.”

Across the country, 40 mental health hospitals have closed in the
past decade, according to the U.S. Department of Justice. During the
same period, 400 new prisonshaveopened. “WEe ve put money into
jails and prisons, and we've closed al of these hospitals,” Daniels
said. Theresult, county officiassaid, isthat mentally ill inmatesare
locked up longer, taking up space in a jail aready bursting at the
seams. “It's not only happening here; it's every single jail in the
state,” Pilkey said. “1t'splain discrimination against thementaly ill.”

Pierce County filed alawsuit against the state last year alleging that
the state refused to accept mentally ill inmates court-ordered to be
hospitalized for treatment. State budget cuts have meant mentaly ill
inmatesthere al so facelonger stretchesof timeinjail, Pierce County
officialssaid. Thelawsuitisdatedtogototria in 2004.

“Asresourcesdwindleat the state and locdl level, thelikelihood that
someonewithamental illnesswill end upinthecrimind justicesystem
increases,” said Dave Stewart, Pierce County Regiona Support
Network coordinator for crisisin correctionsand mental health. “We
have looked at people charged with similar crimes, and those with
mental illnesses, they did stay longer.”

Mentally ill inmates behind bars at the Thurston County Jail can
receive medication for their conditions. However, counseling and
other support programs are not available. “They’re not getting any
treatmentinjail,” said Stacie Larson, aNAMI member from Olympia
whose 45-year-old son isschizophrenic and has never been arrested.
“It doesn’t make senseto jail people because they’re sick.”

Richard Sievert, 42, suffers from chronic depression. The Olympia
man was convicted of maliciousmischief two yearsago after adispute
withaneighbor resultedinacall to police. He spent several monthsin
the Thurston County Jail. Sievertisaregular at Capitol Club House,
alocal agency whosemissionisto provide asupportive environment,
resourcesand socia opportunitiesfor thosewith mental healthissues.
Sievert thinkstreatment woul d have served him better than jail time,
hesaid. “I wasscared, and | wasupset,” he said Wednesday, smoking
a cigarette on the Capitol Club balcony. “Nobody listened to me.
Therewasno counselor. Sometimesjusticeisn’t swift.”

The above article —“ Mental 1linesses Increase Length of County
Jail Says’ — waswritten by Heather Wbodward, a staff writer for
The Olympian. It appeared in the October 9, 2003 edition of the
newspaper and is reprinted with the permission of The Olympian.

Texas

he Williamson County Jail in Georgetown is under
investigation after 24-year-old L uke Ashley committed suicide

by hanging on December 4, 2003. Mr. Ashley suffered from bi-
polar disorder and was being held inthejail awaiting transfer to a
substance abuse facility run by the Texas Department of Criminal
Justice.

The Ashley family is outraged over his death. “When | think of
jail, I think of criminals, murderers, rapists and robberswho harm
other people or intend to harm other people and that was so not
my brother,” DenaAshley Mansouri told alocal television station
(News8) inAustin. A shortage of bedsat adrug treatment facility
forced him to stay at the county jail for two additional weeks.

Luke Ashley had violated the terms of probation following his
conviction for possession of a controlled substance. His family
said heusedillicit drugsto control the side effects of the bi-polar
disorder. “Medication is fine as one element, but if you don’t
have the therapy that helps them deal with their mental illness
then you don’t have all the elements you need for them to get
well,” hismother TriciaAshley said.

Mr. Ashley became despondent on the afternoon of December 4
and called hismother asking to speak with apsychiatrist. “I called
the jail and said, ‘Please, you've got to get him a psychiatrist,
you've got to help him,” and they said they were sorry, but the
psychiatrist only visits on Saturdays,” Mrs. Ashley said. Her son
was, however, placed on suicide precautionsby jail staff. Despite
increased observation, Mr. Ashley managed to commit suicide
several hours later.

The Ashley family remains incredulous. “Why did he have
anything inthere, asheet, towel, pair of pants, anything, if hewas
suicidal?” hismother said. Jack Hall, spokesman for the Williamson
County Sheriff’s Office responded by stating that “you can’t deny
them atowel, we don't give them sheets as it is, we give them a
blanket, mattress, and mattress cover, which are all required by
state law.” He also stated that the department’s internal affairs
investigation will eventually show that no policies or procedures
wereviolated in the case.

Montana

ollowing threeinmate suicides at the M ontana State Prisonin

Deer Lodge during 70-day span last summer, prison officials
recently announced aplan they hopewill deter future deaths. The
planincludesincreased observation of suicidal inmates, additional
suicide prevention training for staff, and physical plant
enhancements. ‘‘When you see so many in a short time frame,
you want to be real aggressive and get on top of it,” Warden Mike
Mahoney told the Independent Record on November 8, 2003.

The rash of suicides began on July 8 when Douglas Turner, 41-
years-old, hanged himself in his death-row cell after spending
almost half hislifein prison. On August 31, 32-year-old Jon
LeBeau was found hanging shortly before he was to be
sentenced for murdering another inmate. According to the state
medical examiner, Mr. LeBeau also had also ingested amassive
dose of Zoloft prior to his death.

On September 15, Kevin Osmanson, 24-years-old with ahistory
of emotional problems, hanged himself. In February 2003, he



had been sentenced to a pre-release center following a drug
conviction. He then escaped from the facility on August 21, was
taken back into custody on September 10, and transported to Montana
State Prison. Mr. Osmanson was assessed asheing at risk for suicide
based upon current ideation and history of two prior suicide attempts
inthecommunity. Hewas placed on suicide precautionsfor two days
inthe prisoninfirmary and prescribed psychotropic medication. Mr.
Osmanson was rel eased from suicide precautions and transferred to
thereception unit. Shortly thereafter, he committed suicide. “Wefelt
we had kind of turned the corner with him,” Warden Mahoney told
the Independent Record. “Hewastalking about thingsthat indicated
to us hewas no longer fixated upon self-harm conduct.”

Because all three inmates committed suicide by affixing shoelaces
and bed sheets to the ventilation grilles in their cells, the warden
asked the prison industry program to create *‘ safety gowns and
blankets” made of tightly woven fabric that resiststearing. Slippers
or footwear without laces will be distributed to al inmates in high-
security housing units. Installation of closed circuit television
monitoring of suicidal inmates, redesign of ventilation grilles, and
more frequent and random security rounds by correctional staff are
also being considered. Additiona suicide prevention training has
recently been provided to staff.

Warden Mahoney said he will also seek federal funding to study
possible alternativesto placing mentally ill inmatesin the prison.
He believes it could have made a difference for Kevin
Osmanson. “If hewould have been in afacility that was more
of ahospital, intervention and other strategies may have been
used to prevent it,” the warden stated.

Oregon

On his 70th day in solitary confinement, Billy Owens erupted
into a psychotic fit and died at the hands of prison officers.
An Oregon State Police investigation determined his death by
asphyxiation was an accident.

But areport by afederally funded watchdog group says Owens,
who suffered from severe schizophrenia, wasthevictim of aprison
system that failed to adequately care for and monitor him. “The
prisons are now the state’s largest mental health facilities,” said
Robert Joondeph, the Oregon Advocacy Center’'s executive
director. “But they're taking us back decades, if not centuries, in
terms of how wetreat people with mental illness, whichisto isolate
and punish them.”

The center’s investigation also found serious defects with the state
Department of Corrections’ effortsto treat and manage the growing
number of mentally ill inmates. Among other things, thegroup called
for changing “inhumane, unjust and ineffective” policiesof punishing
mentally ill inmatesby isolating them in disciplinary segregation.

Owens was frequently in the disciplinary segregation unit of the
SnakeRiver Correctional Ingtitutionin Ontario. OnApril 29, 2002, he
began stabbing himself in the neck with a broken pen, prompting
officersto blast him three times with pepper spray. Eventualy, five
officersinriot gear dragged him out of hiscell and restrained himwith
hisfaceto thefloor, where he stopped breathing. AsOwens, 45, lay
dying, according to the Corrections Department’ sreview, prison staff

laughed and engaged in unrelated banter. A nurse kissed an officer.
Someone asked for a round of applause for the person trying to
revive Owens.

With 22 percent of Oregon’s 12,200 inmates suffering from serious
mental illness, officias have said they are growing more concerned
about state prisonsbecoming defacto menta ingtitutions. But officials
would answer only a few questions about the report and said
discussingit might violatemedical confidentiality laws. Perrin Damon,
a department spokeswoman, said the agency is constantly looking
for better waysto carefor mentdly ill inmates. She said the department
istaking the report’s recommendations serioudly.

Before his death, Owens had served 12 yearsin prison for trying to
kill his grandmother during a bout of psychosis. He was convinced
that an evil intruder inhabited her body. In prison, hismental illness
was far from secret. He was admitted to the Oregon State Hospital
and psychiatric units severd times, only to betreated and returned to
prison life. Hisfina stay in the Oregon State Penitentiary’s 40-bed
psychiatric unit lasted from September 2000 to April 2001.

The Oregon Advocacy Center’s report was highly critical of the
Corrections Department repeatedly punishing Owens with long
periodsin solitary confinement whenever delusions from hismental
illness led to violent outbursts. Disciplinary segregation prisoners
spend 23 hoursaday isolated inacell with only limited possessions.
Among other things, Owens suffered repeated hallucinations of a
plot to harm his family and friends on the outside. “He heard the
television, inmatesand staff talking about plansto harm or torturehis
family,” thereview found.

In February 2002, Owens started a 145-day sanction in the unit for
starting a fight with his cellmate. As part of its investigation, the
Oregon Advocacy Center obtained a security camera video of the
confrontation between Owensand the corrections officer. On each of
the three days before his death, Owens had refused to take his
medications. The night before, he punched his cell window until his
knuckles were bloody, and he kicked his door through the night.

Initswritten responseto the Oregon Advocacy Center, the Corrections
Department said that the officers followed proper procedures, that
Owens faked being unconscious before jumping up from the cell
floor and repeatedly stabbing himself in the neck with the pen, and
that he also refused to follow verbal orders and put up a struggle.
“This pattern presented a particular danger to the staff,” the
department said.

Attemptsto resuscitate Owensdidn’t begin for several minutes after
he stopped breathing. Officers, theletter explained, weredow to help
the inmate because they weren't sure if he was feigning
unconsciousness. Staff members then had trouble finding amask to
begin mouth-to-mouth resuscitation, the department said. The
autopsy found that Owens died of “restraint asphyxiation in excited
delirium and/or restraint syndrome preterminal positional
asphyxiation.”

The Oregon Advocacy Center is urging the state to move away
from segregation and toward more clinical therapy if aninmate's
disruptive behavior stems from mental illness. Because solitary
confinement agitates many mental illnesses, 15 days should be
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the maximum punishment and only after all alternatives have been
exhausted, the report states. The group said the Corrections
Department should make use of padded rooms and follow the
reformsof other stateswhen it comesto officersrestraining unruly
prisonersin the prone position on the ground. It also recommends
better training for officers, especially inthe areas of first aid, and
inidentifying symptoms of emotional and mental disorders.

Besidesthefamily, the state notified only the newspaper in Ontario
about the death. Joondeph said his group became aware of it after
receiving aletter from another group. “Weknew thiswasn’t going
to cometo light any other way,” he said. “ The more we found, the
more we felt we needed to a do athorough report.”

Theabove article—* Watchdog Group Raises Alarm Over Inmate's
Death” — was written by Joseph Rose, a staff writer for The
Oregonian. It appeared in the November 20, 2003 edition of the
newspaper and is reprinted with the permission of The Oregonian.

The Oregon Advocacy Center’s Report of a Review of the Mental
Health Treatment, Restraint and Death of James Owens in the
Oregon Correctional System (September 2003) is available from
the Oregon Advocacy Center, 620 SW. Fifth Avenue, 5" Floor,
Portland, Oregon 97204 (503/243-2081), www.oradvocacy.org

Ohio

hristopher Dawson was found hanging from a bed sheet in

isprotective custody cell at the Licking County Jail in Newark
on September 15, 2003. The 19-year-old student at the University
of Toledo had been arrested two days earlier and charged with the
rape of a fellow college student. Soon thereafter, correctional
officer Jason Hill was placed on administrative leave due to a
suspicion that he failed to conduct his required cell checksin the
housing unit, aswell asfalsified jail logs.

Following a 15-day internal affairs investigation of the suicide,
Mr. Hill wasterminated from the Licking County Sheriff’s Office.
“Upon review, we felt he lacked in the performance of hisduties,
so we took what we felt was the appropriate action,” sheriff’s
department spokesman Colonel Randy Thorp told The Newark
Advocate. “We don’t shy away from an issuethat we may haveif
wehaveanissue. Wethoroughly investigateit and deal withitin
the appropriate manner. Inthiscase, it wastermination.”

On October 10, 2003, former correctional officer Jason Hill was
criminally charged with one count of falsification, afirst degree
misdemeanor, and one count of dereliction of duty, asecond degree
misdemeanor. A trial dateispending.

Arkansas

n September 2, 2003, county prosecutors released findings

from an investigative report that cleared several Benton
County Jail deputiesof criminal wrongdoing in the death of inmate
Donald Winter. Mr. Winter had died from an infection while
suffering a psychotic breakdown on January 1, 2003. The
investigation by Benton County prosecutors and the Arkansas
State Police alsorelieves Bates Hospital in Bentonville of criminal
negligence, chief deputy prosecutor Van Stone told the Arkansas

Democrat-Gazette. But it doesnot address potential civil liability
on the part of jail staff or the hospital. Phillip Votaw, an attorney
representing Mr. Winter’s family, told the newspaper that he will
study the report to determine “who to sue.”

In the hours before his death, Donald Winter’'s demeanor
deteriorated from loud, deliriousthrashingin hisjail cell, totaking
face-first falls onto the concrete floor, to listless grunting. Bates
Hospital (now Northwest Medical Center of Benton County)
treated Mr. Winter for dehydration and conducted blood tests the
day before his death at the request of the sheriff’s department.
Yet according to reports, hospital staff refused to admit Mr. Winter
for treatment, citing his violent and combative behavior.

With no beds available at the state mental hospital, Mr. Winter
was returned to the Benton County Jail in Bentonville. “We did
everything humanly possible to help Mr. Winter,” Sheriff Keith
Ferguson told the Arkansas Democrat-Gazette. “ The hospita refused
totakehim. Therewasn’t amentd facility totakehim. | hatethat this
happened, but we're not a hospital or amental ward. We don’'t have
thefacilitiesto carefor psychiatric patients.”

The state medical examinersofficeruled that the 60-year-old inmate
died of peritonitis, or swelling and eventual bursting of amembrane
that lines the stomach cavity. The condition was due to a perforated
ulcer. The peritonitiswasaccompanied by multipleblunt-forceinjuries
on Mr. Winter'shead, torso, armsand legs, along with fracturedribs,
according to the medical examiner’sreport.

State police investigator Bill Baskin wrote in an investigative
summary that Benton County Jail staff observed Mr. Winter striking
hischin, head, elbowsand legson themetal toilet in hiscell during
hisfivedaysinjail. Associate Medical Examiner Stephen Erickson
ruled that Mr. Winter’sinjurieswere consistent with self-inflicted
injuries, or those caused by restraints. Dr. Erickson also said that
with proper medical attention, the inmate would not have died
fromthe perforated ulcer.

DonaldWinter wasarrested on December 28, 2002 for crimind trespass
and booked into the Benton County Jail. Two dayslater on December
30, Circuit Judge John Scott ordered himto becivilly committed to the
state hospital for apsychiatric evaluation. With no beds available, he
languished in the county jail. Mr. Winter, who had along history of
mental illness with a diagnosis of bi-polar disorder and paranoid
schizophrenia, struggled often with deputies and was placed in
restraints several timesover athree-day period. Whileinthejail, he
refused food and most water, saying it was laced with acid.

CORRECTION

On pages 18 and 19 of the Spring 2003 issue of the Jail
Suicide/Mental Health Update (Volume 12, Number 1),
we incorrectly identified an inmate suicide as having
occurred in the “Richland” County Jail in Augusta,
Georgia. Thesuicideactually occurred in the Richmond
County Jail in Augusta, Georgia. We regret the
typographical error.




A jal deputy found Mr. Winter unresponsive on the floor of hisjail
cell a approximately 4:15 pm on January 1, 2003. Back-up personnel
were summoned and initiated cardiopulmonary resuscitation.
Paramedicsarrived approximately 15 minutes|ater and found that Mr.
Winter’'s body was showing signs of both lividity and rigor mortis.
Investigators could not determinewhen Mr. Winter waslast observed
by jail staff, but estimated that it was much greater than 60 minutes.

Donald Winter had been housed in a detoxification cell near the
booking area so that he could be more frequently observed by
staff. Thecell was equipped with closed circuit television (CCTV)
monitoring. Reportsindicated that deputiesfirst checked on Mr.
Winter at approximately 7:45 am. He was lying on his back and
waving hishandsintheair. At 8:45am, Mr. Winter was asleep on
thefloor of hiscell. Deputiesdid not serve him any lunch at 10:45
am because he was sleeping. At noon, deputies placed a sheet
over the window in Mr. Winter’'s cell because he had refused to
stop standing on a bench and masturbating. Despite the presence
of the sheet, the deputies claimed they could still see the inmate
through asmall window in hiscell door and viathe CCTV monitor.

At approximately 2:00 pm, adeputy monitoringthe CCTV observed
Mr. Winter takeahard fall. He sent another deputy tothecell. The
deputy looked into the cell and saw the inmate breathing, but not
moving. “He was naked, and he was leaning over, on his knees,
head downwithrear upinair,” thedeputy wroteinareport. “| was
watching his sidesto seeif he was breathing. He seemed to be all
right.” Sometimelater (jail staff claimed it wasapproximately 3:45
pm, although medical evidence regarding the lividity and rigor
mortisof Mr. Winter’s body would seem to call into question such
atimeframe), the deputy monitoring the CCTV observed Mr. Winter
fall again. A deputy went into the cell and asked Mr. Winter if he
wasin distress. The inmate only grunted and the deputy left the
cell area

Benton County Attorney Robin Green told the Arkansas
Democrat-Gazette that she would review the death investigation
to determine possible civil claims against the county, as well as
any corrective action at the Benton County Jail.

West Virginia

he neighbor of an inmate who hanged himself with a bed

sheet in the Cabell County Jail in Huntington said she told
911 dispatchers that the man was suicidal when she made the
initial call that led to hisarrest. The 911 call ispart of aninternal
investigation launched by the Cabell County Sheriff’s Department
to determinewhether 33-year-old Neil G Koster gaveany indication
todeputiesor jail personnel that hewassuicidal. “If we determine
through the investigation that suicidal tendencieswere prevalent,
then weare going to take action within,” Chief Deputy Jim Scheidler
told The Herald-Dispatch on August 22, 2003.

According to police reports, Neil Koster was arrested near his
home during the late evening of August 17, 2003 for driving on a
suspended license and no proof of insurance. He was transported
tothe county jail, processed, and housed in theday room area. A
correctional officer found Mr. Koster hanging from the bars that
surround the day room afew hourslater. Hewastransported to a
local hospital and died ashort time | ater.

Charlene Wilson, who lived in the neighborhood, said she called
911 shortly after Mr. Koster’sarrest at the request of hiswife. Ms.
Wilson told The Herald-Dispatch that said she saw Neil Koster
earlier in the evening throwing things out of histrailer and heard
him threatening suicide. “I had never seen him that way,” Ms.
Wilson stated. “He told me that he didn’t want to live anymore,
and that he wanted to die.” Ms. Wilson said she called 911 and
told a dispatcher that Neil Koster was suicidal and needed help.
“Patricia K oster asked meto call 911 because she was too shook
uptodoit,” Ms. Wilson said. “ Shetold meto tell themthat Neil is
trying to kill himself and that he tried it once before three years
ago. | did exactly what she asked me to do because she was
begging for help.”

Sheriff’s department investigators have interviewed the 911
dispatcher, deputies, jail personnel, and aninmate who wasin the
day room areawith Neil Koster. According to police reports, Mr.
Koster told the inmate that he wanted to go to the state hospital.
The inmate paid no attention to Mr. Koster and fell asleep,
according to the report. “When the investigation is complete,
we'll have a better idea if policies and procedures need to be
changed or upgraded,” Sheriff KimWolfe said.

Mississippi

On December 18, 2003, the U.S. Justice Department announced
that it had filed afederal lawsuit challenging the conditions
of confinement at two state juvenile institutions — the Oakley
Training School in Raymond and Columbia Training School in
Columbia. The Oakley facility houses approximately 325 boys
ranging in age from 10 to 18, while the Columbia facility holds
approximately 100 boysages 10to 15, aswell as 100 girlsages 10
to 18. The majority of these youth are non-violent offenders. The
lawsuit, filedinthe U.S. District Court for the Southern District of
Mississippi, alleged that conditions at these facilities routinely
and systemically deprived juveniles of federally protected civil
rights.

“The conditionsat Oakley and Columbiaare unconscionable,” R.
Alexander Acosta, Assistant Attorney General for the Civil Rights
Division, stated in apressrelease. “Thisisno way to set juvenile
offenders on the course to law abiding and productivelives. Such
children are among the most vulnerable in our society, and this
Administration is firmly committed to the vigorous protection of
their rights.”

The lawsuit follows a year-long investigation by the Justice
Department’s Civil Rights Division, Specid Litigation Section. The
findings were previously detailed in a 48-page report sent to the
governor and attorney general in June 2003. That report
documented evidence of numerouscivil rightsviolations, including
staff violence and abusive institutional practices, unreasonable
use of isolation and restraints, and inadequate medical, mental
health, and educational services.

The investigation revealed evidence that youth were frequently
subjected to physical abuse by staff, routinely shoved and hit,
“hogtied” with hands and feet bound together behind their backs,
aswell as “pole-shackled” with hands tied behind a pole and | eft
on public display for hours at atime. According to the lawsuit,



direct care staff madeliberal use of pepper spray — even spraying
juveniles aready in restraints. Punitive “exercise programs’
included forcing youth to exercise carrying tires around their
bodies or mattresses on their backs, and when some girlswereill
asaresult of running in the heat, reportsindicated that they were
forced to eat their own vomit.

The Justice Department also found grossly inadequate and
punitive suicide prevention practices at both institutions. At the
Oakley facility, boys on suicide precautions were “placed in an
empty day room adjacent to the control room where they sit on
the floor all day without access to books, school, or outdoor
exercise. They arenot permitted to interact with other boysinthe
room.” Worse conditioms were found at the Columbia facility
where girls identified as either suicidal or behavioral problems
wereplacedinacell called the“dark room.” According to Justice
Department’sreport:

“The ‘dark room’ isalocked, windowlessisolation cell
with lighting controlled by staff. When the lights are
turned out, asthe girls reported they are when the room
isinuse, theroomiscompletely dark. Theroomisstripped
of everything but a drain in the floor which serves as a
toilet.

Most girls are stripped naked when placed in the ‘ dark
room.” According to Columbiastaff, thereason girlsmust
removetheir clothing before being placed inthe darkroom
is that there is metal grating on the ceiling and the cell
door which could be used for hanging attempts by
suicidd girls...”

Out-going attorney general Mike Moore has complained that the
Justice Department insisted on settling the matter with a
enforceable consent decree rather than aletter of agreement that
would have given the state more autonomy. The lawsuit is a
waste of taxpayer money, he told The Clarion-Ledger.
“Unfortunately, instead of spending hundreds of thousands of
dollarsimproving the lives of their children, Mississippi and the
federal government will be spending hundreds of thousands of
dollars paying lawyers, which isridicul ous.”

Assistant Attorney General Acosta countered by stating in a
separate press release that “since we issued that report (in June),
Mississippi officials have taken someimportant first stepstoward
reform. Our attorneys have met and spoken with Mississippi
officials. Despite some initial progress, we have been unable to
obtain agreement on an in-court settlement. Given the nature and
the pattern of the violations identified, we believe that a remedy
backed by the authority of the federal judiciary is necessary to
effect lasting and systemic change. We do not lightly seek to
place state facilities under consent decrees, but believe that one
is necessary in this case.”

The U.S. Justice Department’s 48-page findings letter to
Mississippi Governor Ronnie Musgrove is available at
www.usdoj.gov/crt/split/documents/oak _colu_miss_
findinglet.pdf. Additional information about the Special Litigation
Section of the Justice Department’s Civil Rights Division can be
found at www.usdoj.gov/crt/split/index.html. Q
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his technical update, published quarterly, is part of

the National Center on Institutions and Alternatives
(NCIA)'s continuing efforts to keep state and local
officials, individual correctional staff, mental health/
medical personnel, and interested others aware of
developmentsin the field of jail suicide prevention and
jail mental health services. Please contact us if you are
not on our mailing list. Readers are encouraged to offer
opinions and/or submit pertinent materials for inclusion
into future issues.

This publication is supported by Cooperative Agreement
Award Number 03J31GIZ6 from the National Institute of
Corrections (NIC), U.S. Department of Justice. Points of
view or opinions stated in this document do not
necessarily represent the official position or policies of
the U.S. Department of Justice.

Unless otherwise noted, all articles appearing in this
newsletter arewritten by Lindsay M. Hayes, Editor/Project
Director.
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