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THE TRAGIC LIFE OF

BrENDA M OMBOURQUETTE

ccording to available records, 42-year-old Brenda

Mombourquettewasfirst confined in the M onroe County Jail in
LaCrosse, Wisconsin on September 18, 2002 for various charges,
including theft, violation of probation, and possession of
narcotics. An intake medical screening form was completed by
booking staff. It appeared mostly unremarkabl e, except the top of
the form, which solicited the booking officer’s visual opinion of
the inmate, was not completed. The bottom of the form indicated
that Ms. Mombourquette admitted to having a prescription for
Zoloft, a psychotropic medication. Nursing staff subsequently
called her fiancée who agreed to bring the medication to the jail.
The following day, Ms. Mombourquette submitted an inmate
medical request form asking for relief from Oxycontin withdrawal .
Nursing staff subsequently contacted her counselor from
Franciscan Skemp Healthcare Clinic and scheduled the clinician
tovisit theinmatethat day. On September 21, M's. Mombourquette
submitted another inmate medical request form complaining of

anxiety.

On September 26, M's. Mombourquette was seen again by nursing
staff complaining of anxiety. According to the nursing notes, the
inmate was “tearful — upset about not being with her children —
states ‘| am so stupid’ — states she has been having anxiety
attacks while in jail — states she doesn’t fall asleep until 4am.”
Shewasthen seen by thejail’sphysician’s assistant who prescribed
Lorazepam. Ms. Mombourquette submitted another inmate medical
request form thefollowing day stating that the current onemilligram
dose of Lorazepam was ineffective. She requested an increase to
two milligrams, stating “1 can’t deal with thisanxiety another day.”
Ms. Mombourquette was released from the Monroe County Jail
on September 30, 2002, with no indication that she had been further
evaluated for an increase in medication.

On November 10, 2002, Ms. Mombourquette was again confined
inthe Monroe County Jail following her arrest on various charges,
including burglary, bail jumping, and possession of drugs. An
intake medical screening form was completed by booking staff
and appeared unremarkable except for Ms. Mombourquette's
admission that she had a prescription for Zoloft, a psychotropic
medication. In addition, although she denied any prior history of
psychiatric care, Monroe County Jail records clearly indicated
that she had been seen by a clinician from Franciscan Skemp
Healthcare Clinic in La Crosse during her September 2002
confinement, as well as being prescribed various psychotropic
medications.

During thelate morning of November 12, nursing staff werecalled to
the shower areaof Ms. Mombourquette’s cellblock by other inmates
who had found her lying on the floor in the prone position. Ms.
Mombourquette stated that she was sitting on the toilet, became
dizzy when gtarting to get up, and fell to the floor hitting her head.
The inmate, who a so became tearful, was taken to the emergency
room of St. Mary’sMedical Center for evaluation. Shewasreturned
to the jail approximately one hour later. A few hours later at
approximately 2:00pm, Ms. Mombourquette' s probation officer (Stan
Roellich) cameto the jail to interview the inmate. According to the
shift log report for that day, Jail Officer Mary Stuart wrote that Mr.
Roellich stated that “Mombourquette was sad and stating if she can
not have her kids back what isthe use of going on. Advised nurse of
her attitude and feeling sorry for herself. Will keep an eye on her.”
Severd hours later at approximately 8:18pm, the Shift Log Report
indicated that the shift supervisor (Lieutenant David Schaldach)
conversed with Ms. Mombourquette and wrotethefollowing: “ Talked
with Mombourquette, very depressed, asked to talk to Tester, after
talking with Tester she advised that she had nothing to live and
couldn’t make it in jail another night without killing herself.” A
subsequent entry by Lieutenant Schaldach indicated that Ms.
Mombourquette had been seen by thejail nurse (Jeanne Reinart) and
shewasbeing moved “ up front for observation” inthereceiving cell.

According to the shift log report, Nurse Reinart caled the jail at
approximately 7:30am on November 13 and stated “we should keep
aneyeon” Ms. Mombourquette. Several hourslater at approximately
4:45pm, Ms. Mombourquetterequested to seeanurse. Thejail officer
(LanitaLeis) told theinmatetofill out aninmate medica request form.
Ms. Mombourquette compiled and returned the completed form to
the officer. The form stated “cut wrist.” When the officer inquired
further, Ms. Mombourquette stated she had cut her wrists and neck
withthemetal framesfrom her eyeglasses. Theinmate was examined
by thejail nurse (Candace Warner). A note, dated November 13, was
later found in her cell stating: “Please give Kevin Wall permissionto
take any of my belongings such as papers, folders and license card
and purse.” Dueto her salf-injuriousbehavior (which waslater trested
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with bandages at the hospital), adecision wasthen madetoinitiate
a 72-hour emergency detention of Ms. Mombourquette for a
psychiatric evaluation. Ms. Mombourquette was then transferred
to the Gundersen Lutheran Medical Center in La Crosse for
evaluation.

Ms. Mombourquette remained hospitalized for six days and was
discharged back to the Monroe County Jail during the afternoon
of November 18. Discharge instructions from the Gundersen
Lutheran Medical Center listed theinmate’s prescribed medication
(Ultram, Ativan, Detrol, and Zoloft) as well as instructions for
“suicidewatch” upon return to thejail. However, upon her return
to the facility, Ms. Mombourquette was inexplicably housed in
South Block, a general population unit, without any suicide
precautions. She subsequently submitted an inmate medical
reguest form asking that her prescriptions be filled. She was seen
soon thereafter by the jail nurse (Jeanne Reinart) and jail officer
(Michael Wildes). Although she denied any current suicidal ideation,
Ms. Mombourquette informed the nurse and officer that she had
attempted suicide while at the hospital. According to the nurse's
note, Ms. Mombourquette stated that “ | hung myself in the bathroom
withasheet. | didn’t really want tokill myself. The staff didn’t check
on meevery 15 minutes— they were at ameeting.”

On November 18, the daily pass-on log at the Monroe County Jail
stated the following: “Mombourquette— Suicidal — tried to hang
herself at Gunderson.” The following day, Ms. Mombourquette
submitted an inmate medical request form asking for Ultram (a
painkiller) and a pillow and blanket due to pain in her knee. She
was seen soon thereafter by ajail nurse (Candace Warner) and jail
officer (Sande Wegner). According to the nurse’s note, theinmate
wasgiven an extrapillow but the “ extrablanket was not approved
dueto suicide gestures— will get thicker blanket instead.” Nurse
Warner also called the Gundersen Lutheran Medical Center and
verified that Ms. Mombourquette had attempted suicide at the
facility. The daily pass-on log was then amended to read:
“Mombourquette S'IBLK — Allowed to have ancther pillow, per
nurse Candace. She now has two pillows. Also learned
Mombourquette tried to hang herself while a Lax. Luth?” This
noticewaslisted onthedaily pass-on log each day from November
19 through November 22.

According to the shift log report for November 22, afacility-wide
cell check (including South Block) was performed by ajail officer
(PatriciaFish) at 2:36pm. Approximately 21 minutes|ater at 2:57pm,
another jail officer (AnnaJanusheske) found Ms. Mombourquette
hanging from the bars in her cell by a towel (which was later
determined to be a bed sheet). The officer called for assistance
and then left the cell block areato open the door. Inthe meantime,
another inmate (Julie Arttus) entered Ms. Mombourquette's cell
and tried to lift the victim up in order to relieve pressure from the
ligature. Two officers (Patricia Fish and Michael Wildes) and a
nurse (Jeanne Reinart) subsequently responded to the scene, cut
theligature, placed Ms. Mombourquette on the bunk, and initiated
cardiopulmonary resuscitation. Emergency medical services
personnel subsequently arrived and continued life-saving
measures. Ms. Mombourquette wasthen transported to St. Mary’s
Medical Center for further treatment. It was subsequently
determined that she had suffered severe and permanent brain
damage as aresult of the suicide attempt.

TheL awsuit

n February 2006, the family of Brenda Mombourquette filed a

lawsuit inthe United States District Court for the Western District
of Wisconsin in Madison. Named as defendants were Sheriff
Charles Amundson, nurses Jeanne Reinart and Candace Warner,
Lieutenant David Schaldach, and officers Sandi Wegner, Anna
Janusheske, Mike Wildes, JanitaLeis, Sue Wieman, and Patricia
Fish. The federal complaint alleged that the defendants displayed
deliberateindifferenceto BrendaMombourquette, the proximate result
of which was her serious suicide attempt in the Monroe County Jail
onNovember 22, 2002.

Theplaintiff wasableto establishthree main factsduring thediscovery
phase of the lawsuit. First, there was overwhelming evidence to
show that BrendaM ombourquette wasacontinuing risk for suicide
inthe Monroe County Jail, and that continuing risk was known to
the defendants. Second, despite the knowledge that Ms.
Mombourquette was at risk for suicide, the defendants ignored
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Institute of Corrections (NIC), U.S. Justice
Department, the National Center on Institutions and
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the third such national study conducted by NCIA for
NIC (e.g., see And Darkness Closes: A National Sudy
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all agencies/facilitiesreceiving theinitial survey request.
For further information on the project, please contact
Lindsay M. Hayes, Project Director, NCIA, 40 Lantern
Lane, Mansfield., MA 02048, (508/337-8806), e-mail:

|hayesta@msn.com
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that risk by failing to place her on suicide precautions (or “suicide
watch”) and that failure resulted in her serious suicide attempt.
Third, the Monroe County Sheriff’s Department had grossly
inadequate policiesand practicesin the areathe suicide prevention
(particularly levels of observation and safe housing) that werethe
proximate causes of Ms. Mombourquette’ s serious sui cide attempt
because it was reasonable to assume that the provision of grossly
inadequate supervision for continuing suicidal behavior, as well as
placement in adangerous cell, would ultimately result in her suicide
or serious suicide attempt.

Notice of Continuing Risk for Suicide

There was overwhelming evidence to show that Brenda
Mombourquette was a continuing risk for suicide in the Monroe
County Jail, and that continuing risk was known to the defendants.
Jail officers, jail supervisors, and nursing staff disregarded this
obvious risk by failing to take appropriate steps to ensure Ms.
Mombourquette's safety during her confinement in the Monroe
County Jail from November 10 thorough November 22, 2002. The
risk was graphically exemplified by the following facts known to
the defendants:

¢ Shewasknown to suffer from depression and anxiety,
and, inlight of her legal problems, wasdeeply concerned
about the custody of her two young children; she was
observed to tearful, crying, and anxious on numerous
occasions during confinement;

¢ Shewastaking avariety of psychotropic medication
(Ativan, Detral, Lorazepam, and Zoloft) to alleviateher
mental illness;

¢ Her probation officer interviewed her on November 12
and told jail staff that she was sad, concerned about
her children, and threatened suicide;

¢ A shift supervisor conversed with her on November 12
and described her as “very depressed” and “couldn’t
makeitinjail another night without killing hersdlf;”

¢ Sheengaged in self-injurious behavior by cutting her
wristsand neck on November 13. Asaresult, a72-hour
emergency detention for a psychiatric evaluation was
initiated. A suicide note wasfound in her cell;

¢ She attempted suicide by hanging while at the
Gundersen Lutheran Medical Center;

¢ Upon discharge from the hospital on November 18,
nursing and jail staff were instructed to place her on
“suicide watch”; and

¢ Shewas not approved to receive an extra blanket on
November 19 “due to suicide gestures.”

Risk of Suicide Was I gnored by Defendants

Despite the knowledge that Ms. Mombourquette was at risk for
suicide, the defendantsignored that risk by failing to place her on

suicide precautions (or “suicide watch™) and that failure resulted
in her serious suicide attempt. For example, when Ms.
Mombourquette threatened suicide on two separate occasions
on November 12, jail and nursing staff chose not to place her on
suicide watch; rather they decided to move her to areceiving cell
(referred to as the “hirdcage”) and “keep and eye on her.” Not
surprisingly, she was able to engage in self-injurious behavior
while in this observation cell. In addition, when Ms.
Mombourquette was discharged from the Gundersen Lutheran
Medical Center and returned to the Monroe County Jail on
November 18 with explicit instructions for “suicide watch,” jail
and nursing staff chose not to place her on suicide watch; rather
they decided to house her in a general population cell (in South
Block). Even when confronted with a request by Ms.
Mombourquettefor an extrablanket on November 19, thejail nurse
(Candace Warner) denied the request because of her “suicidal
gesture,” but allowed her to continue to be housed in a dangerous
general population cell (that contained open-faced cell bars) with
a bed sheet and without any increased observation by jail staff.

Further, the defendants chose not to solicit any input of the
clinician (Kimberly Buchanan) from the Franciscan Skemp
Healthcare Clinic when that clinician arrived to see Ms.
Mombourquette on the day of her serious suicide attempt, nor did
they ever seek the assistance of crisisintervention services from
the Monroe County Human Services Department during her
confinement. lronically, Ms. Mombourquette had seen Ms.
Buchanan shortly before her suicide attempt on November 22. It
was suggested by counsel for the defendants that Ms.
Mombourquette was provided a“ suicide risk assessment” by Ms.
Buchanan and found not to be suicidal. This position, however,
was simply not supported by the factsin the case. Ms. Buchanan
later testified during her deposition that she did not even recall
specifically asking Ms. Mombourgette about the issue of suicide,
and was not aware that she threatened suicide on November 12,
not aware that she cut her wrists on November 13, not aware that
her transfer to the Gunderson Lutheran Medical Center on
November 13 was based upon an emergency detention for
psychiatric evaluation, not aware that she attempted suicide at
the hospital, and not aware that the discharge instructions from
the hospital recommended that she be placed on suicide watch.

Finally, the deposition testimony of various defendants provides
additional evidencethat the management of Ms. Mombourquette's
suicidal behavior wasignored in thiscase. M ost deponents agreed
that “ suicide watch” in the Monroe County Jail meant observation
at 15-minute intervals. All deponents agreed that Ms.
Mombourgette was not on suicide watch at any point during her
confinement in the Monroe County Jail. All deponentsalso agreed
that observation of inmates on suicide watch and/or “special
watch” should be documented in the shift log report. It was clear
from review of the shift log report that Ms. Mombourquette was
not observed on any “special watch” status. Nurse Reinart stated
during her deposition that she interpreted the discharge
instructions from the Gundersen L utheran Medica Center to place
Ms. Mombourquette on “suicide watch” to mean “observe her
closely” and “it's up to the lead officer on how to carry that out.”
Nurse Reinart also stated that “1 believed, with al the assessment
toolsthat | have in my knowledge base, that she would be better off
under close observation in general population because, like | said
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before, sometimesif we put them on one-on-one or you put them
up in the observation cell, that causes more anxiety and just
escalates the situation.” Such responses are faulty and simply
contrary to Monroe County Jail policy. Infact, Nurse Reinart later
acknowledged that there were no provisions for “one-on-ong”
observationinthejail.

Suicidewatch inthe Monroe County Jail meant observation at 15-
minute intervals, not “observe closely” with the lead officer
determining the frequency of observation. Inaddition, the policy did
not provide the option for close observation in genera population
for suicida inmates, rather the policy designated either the observation
or aholding cell for suicidewatch. Nurse Reinart’ sdefinition of “close
observation” as ssimply “more frequent checks than the hourly
standard” was ssimply not believable given Ms. Mombourquette's
suicidal behavior.

Jail Officer AnnaJanusheske stated in her deposition that “1 don’t
know if wetook any special checkson her, because shewasinthe
block with five other girls, and they were locked in the day room
from 8:00 o’ clock in the morning to 1:00 in the afternoon.” This
response ignored the fact that there are more than five hoursin a
day and that Ms. Mombourquette’'s serious suicide attempt
occurred in mid-afternoon when she was alonein her cell.

Perhaps Sheriff CharlesAmundson provided the most interesting
testimony in this case. While acknowledging that an inmate
“should be placed on suicide watch if it was recommended by the
hospital,” he was not “critical of any (of the staff)....I think
everybody did everything right.”

Grossly I nadequate Palicies and Practices

TheMonroe County Sheriff’s Department had grossly inadequate
policiesand practicesintheareaof suicide prevention (particularly
levels of observation and safe housing) that were the proximate
causes of Ms. Mombourquette’s serious suicide attempt because
it was reasonabl e to assume that the provision of grossly inadequate
supervision for continuing suicidal behavior, aswell as placement in
a dangerous cell, would ultimately result in her suicide or serious
suicide attempt. The one-page suicide prevention section of the
county jail policy stated that “whenever available, suicidal inmates
will be housed in the observation cell. If the observation cell is not
available, aholding cell will be utilized with only amattress, pillow
and nouniform, incritical cases....Cdl checkswill beconducted at 15
to 30 minute intervals, wherein the cell checks will be logged.” In
contradiction to this observation level, another section of the jall
policy stated that “an inmate who is classified suicidal or who had
medical/alcohol problems should be monitored in five (5) to fifteen
(15) minute intervals, depending on the individua’s condition. Said
inspection shall be recorded on all shifts.”

The plaintiff expertinthe casetestified in deposition that the Monroe
County Jail policies and procedures were grossy inadequate, and
contrary to national standards established by both the American
Correctiona Association and theNational Commission on Correctiond
Health Care. They aso violated the Wisconsin Department of
Corrections' county jail standards which requires county jails to
maintain a suicide prevention program that contains the following
components:

¢ Assessment of an inmate’s suicide risk at booking
and documentation of the results.

¢ Designation of person who may assess an inmate's
level of suicide risk and who may authorize
placement on and removal from a suicide watch
status for inmates who are suicide risks.

¢ Identification of housing areas for inmates who are
suiciderisks.

¢ Referral of inmates who are suicide risks to mental
health care providersor facilities.

¢ Supervision of inmates who are suicide risks,
including frequency of observation and
documentation of supervision.

¢ Communication between health care and jail
personnel regarding the status of aninmatewhoisa
suiciderisk.

¢ Intervention of asuicidein progress, including first
aid measures.

¢ List of persons to be notified in case of potential,
attempted or compl eted suicides.

¢ Documentation of actions and decisions regarding
inmates who are suiciderisks.

In addition, the Training Guide for Jail Officers — Supervise
“ Soecial” Inmates from the Wisconsin Department of Justice, Law
Enforcement Standards Board provided additional guidanceto county
jails regarding the development of suicide prevention policies that
was seemingly ignored by Monroe County. For example, intheareas
of levels of observation and safe housing, the following was offered
inthe Training Guide:

Inmostjails, if aninmateisassessed asheing suicidal, heor
sheisput into aclassification known as* suicide watch” or
“gpecia watch,” whichwill resultinthefollowing procedura
actions being taken:

¢ Theinmate will be housed in a safe area where he or
she can be closely and frequently checked;

¢ Certain security precautions will be taken to try to
prevent theinmatefrom harming him/herself; and

¢ Other specific intervention, such as medica/mental
health care, may beinitiated.

Withinthegenerd classification category of “ suicidewatch,”
different actionswill betakenwith different inmates. Some
inmates in this general classification may be assessed as
being lower or moderate risks, and will therefore require a
certain level of suicide prevention response; while other
inmates may be assessed as higher risks, and will therefore
require ahigher level of suicide prevention response.
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According to the Training Guide, inmates who are higher risks or
actively suicidal should be observed on a constant basis or at least
every 4to 5 minutes. Inmateswho arealower or moderaterisk should
be observed every 5 to 15 minutes. With regard to safe housing, the
Training Guide states that “this may be in areceiving or holding
cell whichiscloseto the control room. Ideally, such acell or room
should be‘ suicide-resistant’ to the maximum extent. Thismeans,
among other things, that it should contain no meansfor an inmate
to hang or otherwise harm himself or herself.”

In sum, the plaintiff’s expert testified that the Monroe County
Sheriff’s Department’s suicide prevention policy was grossly
inadequate in several ways. For example, it offered contradictory
levelsof supervision (5to 15 minuteintervalsand 15 to 30 minute
intervals). There were no provisions for constant observation of
actively suicidal inmates. There were no provisionsfor qualified
mental health professionals to assess inmates at risk for suicide,
including seeking the assistance of crisis intervention services
from the Monroe County Human Services Department. Therewere
no provisions for classifying suicidal inmates by risk level,
continuing assessment, and discharge. There were no provisions
for safe or suicide-resistant housing of suicidal inmates. (Ironically,
the Monroe County Sheriff’s Department substantially revised its
suicide prevention policy inApril 2003, expanding it from 1to 22
pages, several monthsafter Ms. Mombourquette's serious suicide
attempt. Therewas no reasonabl e explanation astowhy thisrevised
policy could not have been in place prior to the incident.)

Finally, evidence in the case was supplemented by the fact that
the Monroe County Sheriff’s Department was cited numeroustimes
by the Wisconsin Department of Corrections (DOC) for areas
related to suicide prevention. For example, in October 2002, one
month prior to Ms. Mombourquette's serious suicide attempt, the
statejail inspector stated in hisreport that “ proper segregation is
of special concernin regardsto housing high-risk inmatesincluding
those with mental health issues, those considered suicide risk,
violent and combative inmates, and those with significant medical
issues.” It was the seventh consecutive year that the Monroe
County Sheriff’s Department had been cited by the DOC. The
October 2002 inspection report also found problems with intake
screening (i.e., “First line supervisors are not reviewing reports
for accuracy, legibility, and completeness. Many reportsfailed to
contain information necessary for proper mental health or medical
health decisions’) and mental health referrals (“ Staff membersare
not clear on procedural issues related to inmate mental health
referrals. Documentation isan important component of thisprogram.
Currently there is no procedure in place for documenting mental
health or crisis intervention visits within the jail or to outside
vendors. Documentation is an important component for
coordinating the appropriate level of classification, supervision,
and continuity of care”).

TheDefense:
Denial of Risk, ManipulativeBehavior, and Reasonable Care

efense counsel essentially relied upon three theories as to
why the defendants were not deliberately indifferent to
Brenda Mombourquette. First, they argued that Ms.
Mombourquette denied any suicidal ideation when she returned
to the jail from the Gundersen Lutheran Medical Center on

November 18. Thisargument, of course, ignores the fact that the
hospital discharge instructions clearly included the
recommendation for “suicidewatch.” The defendants argued that
the term “suicide watch” was vague because it did not include a
timeinterval or duration, and the form was not signed by adoctor.
Defense counsel utilized a psychiatrist to defend their position.
The defense expert offered the following incredibl e testimony:

There was a note from the hospital that Ms. Reinart
believed was written by a nurse that suggested she be
placed on suicide watch. Ms. Reinart interviewed Ms.
Mombourquette and....concluded it was in Ms.
Mombourquette'sbest interest to be placed in the general
population, with careful observation. Though Ms. Reinart
believed thiswould |ead to her being observed more than
the routine hourly checks, that is apparently not how her
suggestion wasinterpreted. Rather, it wasinterpreted that
during checks she should be more carefully scrutinized.
Given that there was much reason to believe that Ms.
Mombourquette was not acutely suicidal, and there was
concern that watching her too closely might increase
rather than help with her safety risk, that was not an
unreasonable conclusion....

OnJanuary 12, 2007, United States District Court Judge BarbaraB.
Crabb for the Western District of Wisconsin issued a pre-trial
opinion in the case. In addressing the defense argument that Ms.
Mombourquette denied suicidal ideation, Judge Crabb wrote that
the Supreme Court has held explicitly that knowledge of arisk of
harm need not comefrom the plaintiff herself. In Farmer v. Brennan,
the Supreme Court held “that it would be error to absolve officials
of liability simply because statements from the plaintiff did not
indicatethat shewasin danger. Inthis case, there was questionable
valuein plaintiff’s self reporting of her mental state when shewas
under severe stress, on multiple psychotropic medications and
recovering from adrug addiction, suffering multiple mental health
conditions and returning from an involuntary commitment to a
hospital .”

Second, the defense argued that Ms. Mombourquette displayed
manipulative behavior during her confinement in the Monroe
Couny Jail and hospitalization at the Gundersen Lutheran Medical
Center. Another defense expert, a college professor, offered the
following opinion:

It does not appear that Gunderson L utheran mental health
personnel believed Mombourquette to betruly suicidal but
rather believed shewas attempting to manipul atethe system
in order to stay in the hospital rather than the jail. Her
probation officer believed Mombourquette was
manipulative, and Mombourquette told her psychologist
Kimberly Buchanan that she wanted to return to Gunderson
Lutheran so she could receive visits from her children and
boyfriend. BrendaM ombourquette also told Nurse Reinart
that she had simulated an attempt at Gunderson (when staff
becameinattentive). She said she did not really want to kill
hersdlf.

Of course, such an opinion ignores the fact that any inmate who
would go to the extreme of engaging in self-injurious behavior is

—5—



suffering from at | east an emotional imbal ance that requires special
attention. It also assumes that inmates who appear manipulative
arenot alsosuicidal, that is, believing they are membersof mutually
exclusive groups.

The Court was also not persuaded by this defense argument. Judge
Crabb wrote that:

....whether plaintiff wasbeing “manipulative” iscloseto
irrelevant. The important question is this: did plaintiff
pose a serious risk of harm to herself? Defendants point
to nothing in the record suggesting that Reinart believed
a person who harms herself for “manipulative’ reasons
islesslikely to make another attempt. Defendants’ own
training materials confirm what common sense would
already suggest: “ The more attempts a person has made,
the greater the likelihood that the person will eventually
diefrom suicide. Thisistrue even of inmates who made
several attempts that seem to be attempts at
manipulation of jail staff.” (Emphasisadded.) Inthiscase,
plaintiff had demonstrated that she was capable of hurting
herself when she cut her wrists on November 13 and
tried to hang herself with a sheet on November 14. It
matters little why she did these things, that is, whether
she actually wanted to kill herself or was just seeking to
use these attempts to seek some secondary gain. If she
didit twice before, shewaslikely todoit again.

Third, the defense simply argued that inmate suicides are difficult
to prevent and Monroe County Jail personnel provided reasonable
care to Brenda Mombourguette. One defense expert concluded
that “this case further emphasizeswhat is already known to social
and behavior scientists: imminent suicideis extremely difficult if
not impossibleto predict,” while the defense psychiatrist opined,
“l see no evidence to suggest that Ms. Mombourquette was
treated by staff at the Monroe County Jail with deliberate
indifference....To the contrary, it appears she was carefully
evaluated and thoughtfully attended to.”

The Court ruled that it was relatively easy to find deliberate
indifferencein this case and Monroe County Jail personnel were
“running amok without any supervision” and
direction from the sheriff in afacility that lacked
adequate policies and procedures on managing
suicidal inmates. Judge Crabb wrote that:

It seemsthat no one at thejail wanted to take
responsibility for dealing with plaintiff once
she returned from the hospital. This began
fromthemoment shereentered thejail. Despite
defendants knowledgethat plaintiff had been
hospitalized for a suicide attempt, they did not assess her
mental health status or deliberate about her proper
classification. Instead, defendants simply returned plaintiff
without discussion to the south block in general population.
It wasnot until plaintiff madeamedica request that jail staff
met with her.

herself?

Each of the defendants appears to believe that someone
€lse should have taken charge. The officers argue in their

....whether plaintiff was being
“manipulative” is close to
irrelevant.
question is this: did plaintiff
pose a serious risk of harm to

briefsthat defendant Reinart should have been responsible
for determining whether plaintiff was a suicide risk. In
her deposition, Reinart testified that “the lead officer”
(presumably defendant Schaldach) should have
determined what to do with plaintiff. In his deposition,
defendant Schaldach testified that he did not know why
plaintiff was not placed in observation, even though he
wastheshift supervisor on November 18. Thelikely reason
that each party deniesresponsihility isthat thejail’s policy
does not squarely place responsibility on anyone. Again,
all jail staff areequally responsible under the palicy, which
not surprisingly meansthat al staff attempt to fix theblame
on someone else.

Closely related, effective communication was also sorely
lacking at thejail. Although many eventswere documented
in various logs, there was no mechanism in place for
determining what should be done about issues that were
raised in these logs. This problem was demonstrated time
and time again in plaintiff’s case, most obviously when no
onetook action despite repeated statementsin thelogsthat
plaintiff had tried to hang herself while at the hospital. A
reasonablejury could find that plaintiff’s attempted suicide
could have been prevented if defendant Amundson had in
place a policy that more clearly delegated authority and
established procedures for acting on information
documented in thelogs. In other words, thejury could find
that “but for” defendant’s Amundson’s failures, the
remaining defendants “would have taken reasonable steps
to prevent [plaintiff] from [attempting to] tak[e] [her] own
life.” Novack, 226 F.3d at 532.

Conclusion

udge Crabb’s 69-page pretrial ruling in Mombourquette v.

Amundson (reprinted bel ow) was devastating to the defendants.
All of the defense motionswere denied. In February 2007, on the
eveof trial’sopening, defense counsel agreed to settlethe lawsuit.
Monroe County agreed to pay the estate of Brenda
Mombourquette $6.1 millionif she dieswithin 13 yearsand nomore
than $13.1 million over her lifetime. Now 46-years-old, Ms.
Mombourquette continues to
experience severe and permanent
brain damage requiring 24-hour care.
The settlement also includes funds
to allow her two daughtersto attend
college. “Noamount of money could
ever fix her. But maybeit can stop it
for other people,” plaintiff attorney
Michael Devanietold the La Crosse
Tribune. “It doesn’t take a lot to
prevent a suicide. Over and over and over, you see it where the
proper stepsaretaken (to prevent asuicide) — peoplewalk out of jall
and pass that bump in their life to correct their circumstances. This
did not have to happen.” Mr. Devanie has also called for an
investigation into staff misconduct and other questionable practices
within the Monroe County Sheriff’s Department. “1 hope there’'san
investigation into the circumstances that could lead ajail to be this
dysfunctiona,” hesaid. “I hopethere’s someintrospection thereand
changes made, because they need them desperately.” Q

The important
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MOMBOURQUETTE V. AMUNDSON

Og January 12, 2007, United States District Court Judge
arbaraB. Crabb for the Western District of Wisconsin ruled
that summary judgment was not appropriate for any of the
defendants in Mombourquette v. Amundson (469 F. Supp. 2d
624) because a reasonable jury could find that each of themwas
deliberately indifferent to a substantial risk that Brenda
Mombourquette would attempt to commit suicide in the Monroe
County (Wisconsin) Jail. The defendants in the case were Sheriff
Charles Amundson, nurses Jeanne Reinart and Candace \War ner,
Lieutenant David Schaldach, and officers Sandi \Wegner, Anna
Janusheske, Mike W Ides, Janita Leis, Sue Wieman, and Patricia
Fish. Portions of the Court’s 69-page opinion are reprinted below.

Plaintiff Brenda Mombourquette attempted to commit suicide by
hanging herself with a bed sheet while she was detained in the
Monroe County jail. Although two previous attempts of self harm
several daysearlier did not causelong lasting injury, plaintiff was
left serioudly brain damaged after she made athird attempt. Plaintiff
brought this suit under 42 U.S.C. 81983 through her sister and
children against variousjail staff members, who plaintiffsbelieve
violated Brenda M ombourquette's constitutional rightswhen they
failed to protect her from harming herself. (For theremainder of the
opinion, | will refer to plaintiff BrendaMombourquette simply as
“plaintiff” because most factsrelevant to summary judgment relate
to her solely.) Each of the defendants moved for summary judgment
in three different groups: (1) defendants Charles Amundson,
Candace Warner, Sandi Wegner, Anna Janusheske, Mike Wildes,
Janita Leis, Sue Wieman and Patricia Fish; (2) defendant Jeanne
Reinart and (3) defendant David Schaldach, who adopted the briefs
and proposed findings of fact submitted by the other parties.

Asaninitia matter, itisimportant to understand the scopeof plaintiff’'s
claims. Although plaintiff does not say explicitly, it is clear from a
review of her complaint, her brief opposing defendants’ motionsfor
summary judgment and her proposed findingsof fact that her claimis
directed at defendant’s failure to prevent her attempted suicide on
November 22, 2002. | do not understand plaintiff to be asserting a
separate claimfor thefailureto prevent her from cutting her wristson
November 13. Rather, | understand her to be relying on facts
surrounding that incident as evidence of defendants deliberate
indifferenceto her suicide attempt on November 22.

In addition to defendants’ motionsfor summary judgment, two other
motionsare beforethe court: (1) plaintiff’smotion to supplement her
summary judgment materia swith adocument she obtained after filing
her opposition brief; and (2) defendant Schaldach’s* motioninliming’
to exclude evidence that he engaged in sexud activity with another
femaleinmatewhile plaintiff wasdetained at the M onroe County jail.

Both motions will be denied. With respect to the motion to
supplement the record, plaintiff seeks to add a 2004 resignation
letter from thejail administrator to defendant CharlesAmundson.
However, the document adds no new evidenceto therecord, so it

isunnecessary to consider itsadmissibility. For reasons discussed
further below, defendant Schaldach’s motion in limine must be
denied because plaintiff’s complaint about Schaldach’s
misconduct may be relevant to show that both defendants
Schaldach and Amundson were deliberately indifferent to
plaintiff’s health and safety.

Casesinvolving an unfortunate event like ajail suicide attempt are
difficult for al partiesinvolved. They are difficult as well for a
judge or juror, who must resolve disputed issues on the basis of
the law and not on feelings of sympathy either for plaintiffs, who
have suffered greatly, or for defendants, who have a difficult and
often thankless job. Asis usually the case, the facts are not one-
sided. However, | conclude that summary judgment is not
appropriate with respect to any of the defendants because a
reasonable jury could find that each of them was deliberately
indifferent to asubstantial risk that plaintiff would attempt to harm
herself.

Opinion
.  MotioninLimine

ecauseit affectsplaintiff’s claims against multiple defendants,

| consider first defendant Schaldach’s motion to exclude
evidenceof hissexual activity with other inmates. Before permitting
this evidence to be introduced, | must find that it is relevant,
admissible and not unfairly prejudicial. In her brief opposing
defendant Schaldach’s motion in limine, plaintiff identifies three
purposes of the evidence: (1) to show defendant Schaldach’s
motivation for failing to protect her; (2) to show that defendant
Amundson was deliberately indifferent in failing to supervise
defendant Schaldach; (3) to show that defendant Schaldach was
sexually harassing plaintiff.

With respect to the third purpose, evidence that defendant
Schaldach was sexually harassing plaintiff would certainly be
highly relevant to the question whether he was deliberately
indifferent to her health and safety. However, plaintiff does not
explain how evidence that Schaldach was engaging in sexual
activity with someone elseis admissible to show he was sexually
harassing plaintiff, particularly when there is little to no other
evidence that Schaldach was harassing plaintiff. Using the
evidence for that purpose would be marginally relevant at best
and would certainly be unfairly prejudicial.

Nevertheless, defendant Schaldach’s motion in limine must be
denied with respect to evidence that plaintiff reported Schaldach’s
misconduct because such evidence shows that Schaldach had a
strong motive to withhold protection from plaintiff and is thus
relevant to show that heintentionally disregarded arisk to plaintiff’s
safety. Although there is no evidence that Schaldach ever spoke
to plaintiff about her complaint, the facts show that defendant
Wieman told him about it. Thisissufficient to establish Schaldach’'s
intent. Although none of the defendants in this case acted to
protect plaintiff, it is particularly puzzling why Schaldach, asthe
lead officer on November 18, failed to take any action once he
learned that plaintiff tried to hang herself while she was at the
hospital. Because plaintiff’s accusation provides apossible motive
for Schaldach’s indifference, her reporting of it is relevant.
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Although | agree with defendant Schaldach that the evidence is
likely to be prejudicial, | cannot conclude that it isunfairly so.

In addition, evidence that defendant Amundson refused to
investigate plaintiff’sallegations of sexual misconduct isrelevant
to show his state of mind. In Woodward v. Correctional Medical
Services, 368 F.3d 917, 930 (7th Cir. 2004), the court heldin ajail
suicide case that the defendants’ refusal to correct or investigate
staff misconduct that could affect the health and safety of inmates
wasrelevant and admissibleto show deliberate indifference, even
when that misconduct was not related to suicide prevention
directly. The court rejected arguments that such evidence was
unfairly prejudicial or barred under Fed. R. Evid. 404. I1d. Similarly,
in this case, Amundson’s dismissive attitude of a very serious
complaint that could have a profound impact on the physical and
psychological well-being of multipleinmates exhibits an attitude
of deliberateindifference, both toward plaintiff’s health and saf ety
in particular and generally toward the health and safety of all the
inmates at the jail. Although the relevance of this evidence is
somewhat limited (thisisnot acase about sexual harassment after
all), defendant Schaldach has not shown that any unfair prejudice
to him or defendant Amundson substantially outweighs the
probative value of the evidence. Fed. R. Civ. P. 403. Themotionin
liminewill bedenied.

[I. Motionsfor Summary Judgment

he Constitution guarantees persons in state or local custody

alimited right to be protected from harm. Farmer v. Brennan,
511 U.S. 825 (1994). In determining whether this right has been
violated, the standard is the same, regardless whether the person
isaconvicted prisoner or detainee, avictim of violenceat her own
hand or the hands of others. The question is whether the
defendants were deliberately indifferent to a substantial risk of
serious harm. Cavalieri v. Shepard, 321 F.3d 616 (7th Cir. 2003).
(The Supreme Court has noted, and the court of appeals has
repeated on several occasions, that pretrial detainees are entitled
to “at least” the same protection under the Fourteenth
Amendment’s due process clause as convicted prisoners are under
the Eighth Amendment, suggesting that the standard of review
could bedifferent for pretrial detaineeslikeplaintiff. See, e.g., City
of Revere v. Massachusetts General Hospital, 463 U.S. 239, 244
(1983); Henderson v. Sheahan, 196 F.3d 839, 854 (7th Cir. 1999);
Paynev. Churchich, 161 F.3d 1030, 1040 (7th Cir. 1998). Despite
thisobservation, | am unaware of any casein which the Supreme
Court or the court of appeals has applied a different standard of
review in detainee cases. In any event, both sides assume that a
“deliberateindifference” standard applies, so | will do the same.)

Not surprisingly, defendants do not argue that plaintiff’s harm
was insufficiently serious to trigger constitutional protections.
Rather, as in other cases involving suicide or attempted suicide,
the question iswhether plaintiff has adduced sufficient evidence
to allow areasonablejury to find that each of the defendants was
deliberately indifferent to plaintiff’s health and saf ety. Asisoften
repeated, the deliberate indifference standard requires more than
a finding of negligence but less than a showing of intentional
harm. Gil v. Reed, 381 F.3d 649, 664 (7th Cir. 2004). The standard
hastwo main parts. First, was the defendant subjectively aware of
asubstantial risk of seriousharmto the plaintiff? Farmer, 511 U.S.

at 828. Second, if the defendant was aware of the risk, did he
respond reasonably to therisk, evenif the harm wasnot ultimately
averted?1d. at 844.

Of course, this test does not resolve all questions regarding the
meaning of “deliberateindifference.” For example, how great must
arisk be before it is deemed “substantial” for the purpose of
constitutional protections? The court of appeals has said only
that it is more than “amere possibility,” Pinkston v. Madry, 440
F.3d 879, 889 (7th Cir. 2006), but |essthan acertainty, Collignon v.
Milwaukee County, 163 F.3d 982, 990 (7th Cir. 1998). The Supreme
Court has provided little guidance on this question and in fact
expressly declined to consider itin Farmer, 511 U.S. at 834 n.3. In
another Eighth Amendment case, the Court defined an
“unreasonablerisk” in part asone that society would not tolerate.
Helling v. McKinney, 509 U.S. 11, 26 (1993). This suggests a
meaning that is neither static nor rigid, but instead depends on
the nature of the potential harm. In other words, the more serious
apossibleinjury, thelower the threshold for showing that the risk
is substantial. Cf. In re Forty-Eight Insulations, Inc., 115 F.3d
1294, 1300 (7th Cir. 1997) (adopting “sliding scale” approach to
granting preliminary injunctions, in which requisitelikelihood of
success is contingent on balance of harms). For example, it is
reasonable to expect officials to be more sensitive to a risk of
death than to arisk of unsanitary conditions. “[W]e cannot equate
death with dirty cells.” Wever v. Lincoln County, Nebraska, 388
F.3d 601, 607-08 (8th Cir. 2004) (holding that what constitutes
adequate notice under deliberate indifference standard “must
change depending on the seriousness of the incident”).

With respect to the second part of the test, defendants suggest
that they were not required to respond “reasonably” to known
risks. They cite Cavalieri, 321 F.3d at 622, which includes the
statement that, in a suicide case, the defendant “was not required
to take perfect action or even reasonable action.” But this statement
is best interpreted as simply rejecting the proposition that the
Constitution adopts anegligence standard, which imposes|iability
whenever adefendant failsto recognize arisk that a“reasonable”
person would recognize. Restatement (Second) of Torts § 283
(1965). Any other reading would conflict with Farmer, in which
the Court held explicitly that an official isdeliberately indifferent
“if he knows that inmates face a substantial risk of serious harm
and disregardsthat risk by failing to take reasonable measuresto
abateit.” 511 U.S. at 847 (emphasis added).

Generally, the court of appeals has reiterated the standard from
Farmer that officials must take reasonable steps when they are
aware of a substantial risk of harm. Borello v. Allison, 446 F.3d
742, 747 (7th Cir. 2006); Woodward, 386 F.3d at 928; Peate V.
McCann, 294 F.3d 879, 882 (7th Cir. 2002); Sanvillev. McCaughtry,
266 F.3d 724, 737 (7th Cir. 2001); Estate of Novack v. County of
Wbod, 226 F.3d 525, 529 (7th Cir. 2000); Estate of Cole by Parduev.
Fromm, 94 F.3d 254, 258 (7th Cir. 1996). Accordingly, | conclude
that the Constitution imposes a duty on government officials to
respond reasonably to known risks of harm.

A) Defendant Reinart

| begin with defendant Jeanne Reinart, who wasthe only defendant
to review plaintiff’s discharge instructions from the hospital and
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thefirst person plaintiff identifies who made a choice not to place
plaintiff on suicidewatch after shereturned to thejail on November
18. (Although someone made theinitial decision to place plaintiff
in general population when she returned to the jail on November
18, neither side identifies who that was.) Defendants argue both
that Reinart was not aware of a substantial risk of serious harm
and that, even if she were aware of the risk, she responded
adequately. (I refer to defendants collectively rather than to
defendant Reinart alone because although Reinart filed her own
brief in support of her motion for summary judgment, the other
defendants make arguments in her defense and most of the
argumentsoverlap Reinart’s.)

1. Awarenessof Risk

Under Farmer, 511 U.S. at 837, aplaintiff must prove not only that
the defendant knew factsthat would allow the drawing of inference
that the plaintiff was at asubstantial risk of harm, but also that the
defendant actually “dr[e]w the inference.” Thus, no matter how
apparent the risk would be to a reasonable person, a defendant
may avoid liability if shewasin fact ignorant. However, adefendant
does not immunize herself from trial ssmply by averring that she
was unaware of arisk. A plaintiff may use circumstantial evidence
to persuade the finder of fact that the defendant was aware of the
risk, despite her protestations to the contrary. Further, although a
defendant is not liable for obvious risks of which she remained
unaware, the obviousness of arisk may be used as evidence that
the defendant was aware that danger was present. Id. at 842. (“a
factfinder may concludethat aprison official knew of asubstantial
risk from the very fact that the risk was obvious”).

Viewing theevidencein thelight most favorableto plaintiff, Lopez
v. City of Chicago, 464 F.3d 711, 715 (7th Cir. 2006), | concludethat
areasonable jury could find that defendant Reinart was aware of
the risk that plaintiff would attempt to harm herself again. In
reaching this conclusion, | find two facts to be the most striking:
(1) plaintiff’s two previous attempts to harm herself within the
previousten days; and (2) plaintiff'shospital dischargeinstructions
that she should be placed on a suicide watch.

By themselves, plaintiff’stwo previousattempts of self harmwould
be sufficient to create a jury question. In all of the published
appellate cases | have reviewed, the court found that, when the
defendants were aware of recent suicide attempts, it would be
improper to grant summary judgment or judgment as a matter of
law on the question whether defendants were aware of a
substantial risk of serious harm. Woodward, 368 F.3d at 924, 928;
Cavalieri, 321 F.3d at 621-22; Hall v. Ryan, 957 F.2d 402, 405 (7th
Cir. 1992); Perezv. Oakland County, 466 F.3d 416 (6th Cir. 2006)
(Cudahy, J.) (suicide attempt one month earlier); Show exrel. Show
v. City of Citronelle, AL, 420 F.3d 1262, 1270 (11th Cir. 2005) (inmate
attempted to cut wrist one month earlier); Turney v. Waterbury, 375
F.3d 756, 760 (8th Cir. 2004) (previous suicide attempt at another
facility); Colburnv. Upper Darby Township, 838 F.2d 663, 669 (3d
Cir.1988); Cabralesv. County of Los Angeles, 864 F.2d 1454 (9th
Cir.1988); Partridge v. Two Unknown Police Officers, 791 F.2d
1182 (5th Cir.1986) (suicide attempt in previous confinement). See
also Bradich exrel. Estate of Bradich v. City of Chicago, 413 F.3d
688 (7th Cir. 2005) (concluding that defendants were not
deliberately indifferent in failing to prevent suicide while noting

that inmate had not tried toinjure himself before); Brown v. Harris,
240 F.3d 383, 390 (4th Cir. 2001) (defendant knew of suicide attempt
week earlier; court assumed that defendant was aware of substantial
risk but held that he acted reasonably by placing inmate on
constant video monitoring); Robey v. Chester County, 946 F. Supp.

WE'RESTILL LOOKING FORAFEW
GOOD PROGRAMS

uture issues of the Jail Suicide/Mental Health

Update will be devoted to exemplary suicide
prevention programs operating within correctional
facilities throughout the country. Does your facility’s
suicide prevention policy contain, and do your practices
reflect, thefollowing critical elements?

¢ Intake screening to detect both current and
prior suicidal behavior, as well as further
and periodic assessment of suicide risk by
mental health staff;

¢ Suicidepreventiontraining for correctional,
medical, and mental health staff;

¢ Levelsof communication between outside
agencies, among facility staff, and with the
suicidal inmate;

¢ Suicide-resistant, protrusion-free housing
of suicidal inmates;

¢ Levelsof supervisionfor suicidal inmates;

¢ Timely emergency intervention by
correctional and medical personnel
following asuicide attempt;

¢ Provision of critical incident stress
debriefing to affected staff and inmates, as
well as completion of a multidisciplinary
mortality review following an inmate
suicide and/or serious suicide attempt; and

¢ A low rate of inmate suicides for an
extended period of time.

If you believe your correctional facility operates an
exemplary suicide prevention program, and would likeit
to be considered as apossible case study in an upcoming
issue of the Update, please send copies of your suicide
prevention policy, screening/assessment forms utilized
toidentify suicidal inmates, and total number of suicides
and your facility’ saverage daily population for each year
from 1997 thru 2006 to:

Lindsay M. Hayes, Project Director
Jail Suicide/Mental Health Update
40 Lantern Lane
Mansfield, MA 02048
(508) 337-8806
L hayesta@msn.com
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333, 337-38 (E.D. Pa. 1996). Although the court concluded that
summary judgment was appropriate in Matos ex rel. Matos V.
O’ Qullivan, 335 F.3d 553, 554 (7th Cir. 2003), theinmatein that case
had attempted suicide three years before his incarceration and,
moreimportant, the defendantswere unaware of it. Theonly specific
sign that he was currently at risk was his saying that he was
depressed over the recent death of his father.

When knowledge of plaintiff’s suicide attemptsis combined with
instructionsfrom the hospital to place plaintiff on suicidewatch, it
is clear that summary judgment is not appropriate with respect to
this element. Although it is unnecessary to consider them, other
facts suggest defendant Reinart was aware of arisk: (1) plaintiff
was on medication for both depression and anxiety; (2) plaintiff
had made multiple statementsjust daysearlier that shewasthinking
of killing herself; (3) plaintiff had just returned from an emergency
detention; (4) plaintiff had been upset since September about the
prospect of losing her children, to the point that she could not
sleep and anti-anxiety medications were not effective; and (5)
plaintiff continued to faceall of the stressorsthat led to her previous
actsof self harm: continued incarceration and possibleloss of her
children and business. Despite defendant Reinart’s awareness of
these facts, defendants advance several arguments why they
believe Reinart isentitled to summary judgment.

a Medical Judgment

Perhaps defendants' most vigorously asserted argument is that,
despite defendant Reinart’s knowledge of plaintiff’s past acts of
self harm, the discharge instructions and the other information
Reinart knew about plaintiff, Reinart made amedical judgment that
plaintiff would not attempt suicide. In other words, defendants
argue that despite Reinart’s awareness of these facts, she
concluded that plaintiff did not have a “serious medical need”
triggering a constitutional duty to act. Sate Bank of . Charlesv.
Camic, 712 F.2d 1140, 1145 (1983) (analyzing failure to properly
diagnose suicidal tendencies as question whether defendantswere
deliberately indifferent to serious medical need).

Defendants seek to take advantage of the court of appeals’ holding
that when “professionals such as physicians, psychiatrists, and
nurses” make a decision “within their area of professional
expertise,” there can be no liability under the Constitution for
failing to recognize arisk of suicide unless “the professional’s
subjective response was so inadequate that it demonstrated an
absence of professional judgment.” Collignon v. Milwaukee
County, 163 F.3d 982, 989 (7th Cir. 1998) (citing Youngberg v. Romeo,
457 U.S. 307, 323 (1982)). In other words, the court of appealshas
held that unless there is evidence that the defendant did not use
professional judgment, it would be unreasonablefor ajury tofind
that the defendant was aware of the risk.

Initialy, thereisaquestion whether defendant Reinart wasqualified
to make a determination that plaintiff was no longer at risk for
harming herself. The cases on which defendants rely, Collignon,
Fromm and Sanville involved decisions of psychiatrists, each of
whom had conducted mental health examinations of theinmate. In
fact, in Fromm, 94 F.3d at 263, the court concluded that a “risk
classificationismost appropriately made by alicensed psychiatrist”
and that “it would have been inappropriate for any of the nurses

to change [the psychiatrist’'s] classification for anything other
than atemporary basiswithout consulting aphysician.” (Emphasis
added). Seea so Perez, 466 F.3d at 425 (reasonablejury could find
that caseworker was deliberately indifferent when shetook inmate
off suicide watch without consulting psychiatrist).

Further, to the extent that some nurses might be qualified to make
assessments about suiciderisks, defendant Reinart has not shown
that sheis one of them. She aversvaguely in her affidavit that she
received instruction on thisissue in nursing school, but she does
not provide any evidence about what the instruction was or how
she used it to assess plaintiff. Lujan v. National Wildlife
Federation, 497 U.S. 871, 888 (1990) (“The object of [summary
judgment] isnot to replace conclusory alegations of the complaint
or answer with conclusory allegations of an affidavit.”); Drakev.
Minnesota Mining & Manufacturing Co., 134 F.3d 878, 887 (7th
Cir. 1998). (“Rule 56 demands something more specific than the
bald assertion of the general truth of aparticular matter[;] rather it
requires affidavits that cite specific concrete facts establishing
the existence of the truth of the matter asserted.”).

Reinart avers that she had experience making mental health
assessments while working for the Monroe County jail, but again
she provides no specifics. In any event, Reinart was not hired at
thejail until 2000 and the parties have proposed facts about only
one other suicide attempt between 2000 and 2002. Reinart does
not allege that she was involved in assessing that inmate.

Thus, defendant Reinart pointsto no evidencefromwhich | could
conclude that she was qualified to make a determination that an
instruction for asuicide watch should be disregarded. In fact, as
far as | can tell from this record, it appears that the officers
received more training about suicide prevention than did
defendant Reinart.

Even if | could conclude that Reinart was qualified, there is a
genuine dispute whether defendant Reinart was actually using
medical judgment. Unlike the doctors in Collignon, Fromm and
Sanville, Reinart did not prepare a written report or otherwise
document the medical basis for her decision to keep plaintiff in
general population. Even moreimportant, Reinart did not explain
at the time why she chose to disregard the discharge instructions.
The only documentation of her thought process was one line in
the staff log stating: “[plaintiff] deniesideas of self harm or suicidal
thoughts—continue to observe closely.”

| disagree with defendants that Reinart’s refusal to follow the
discharge instructions is like the situation in Fromm, 94 F.3d at
261, in which the court held that no genuine dispute was created
by an opposing opinion of the plaintiff’s expert. Thisisnot acase
about amere difference of opinion between two doctors. Snipesv.
DeTella, 95 F.3d 586, 592 (7th Cir. 1996). Rather, in this case,
defendants had already “ expressly noted” that plaintiff wasat risk
for harming herself when they hospitalized her. Farmer, 511 U.S. at
842 (knowledge of risk may beinferred if risk was*“longstanding,
pervasive, well-documented, or expressly noted by prison officials
inthe past”). Defendant Reinart disregarded instructionsfrom the
very psychiatrist to whom plaintiff was sent in order to make a
mental health assessment after she threatened to kill herself. That
is not sound medical judgment.



Accordingly, | conclude that a reasonable jury could find that
Reinart was awarethat plaintiff wasasuiciderisk, either because
the risk would be obvious, even to a layperson, Collignon, 163
F.3d at 989 (“atrier of fact can concludethat the professional knew
of the need from evidence that the serious medical need was
obvious’), or because any medical judgment she says she made
was asubstantial departure from professional judgment. Cole, 94
F.3d at 261-62 (“[D]eliberate indifference may be inferred based
upon amedical professional’s erroneous treatment decision only
when the medical professional’s decision is such a substantial
departure from accepted professional judgment, practice, or
standards as to demonstrate that the person responsible did not
base the decision on such ajudgment.”)

b) Dischargelnstructions

Defendants make two sets of arguments related to the discharge
instructions. First, defendants say that the discharge instructions
did not provide notice of arisk of harm because they were not
signed by the psychiatrist and they did not provide details for
implementing the suicide watch. (Defendants also point to
statements made by the psychiatrist in other medical records, but
none of the defendants can rely on these because they did not see
therecordsbefore November 22, 2002.) Defendant Reinart isfree
to make this argument to the jury, but it does not entitle her to
summary judgment.

Again, the instructions came from the hospital that had been
charged with assessing plaintiff’s mental health. Although the
psychiatrist did not sign the instructions, his name was listed at
the top of sheet as the attending physician. It is undisputed that
thegenera practiceat thejail wasto follow dischargeinstructions.
Further, Reinart cannot argue plausibly that the words “suicide
watch” have no meaning to her or that they do not connote an
assessment that there is a substantial risk that plaintiff would
attempt to harm herself. Thejail’sown policy outlines appropriate
procedures for a suicide watch. Although it is certainly true that
the instructions could be more detailed, a reasonable jury could
find that defendant Reinart had at |east enough noticeto trigger a
duty to investigate further by contacting the psychiatrist rather
than simply failing to follow the instructions.

Second, defendants suggest that instructions for a suicide watch,
no matter how clear, are never sufficient to provide a notice of a
risk. Defendants cite Collignon v. Milwaukee County, 163 F.3d
982, 990 (7th Cir. 1998) and Taylor v. Wausau Underwriters
Insurance Co., 423 F. Supp. 2d 882 (E.D. Wis. 2006), for the
proposition that “evenif aninmateison actual suicidewatch, this
does not demonstrate a substantial awareness of a substantial
risk of imminent suicide.” Defendants’ reliance on these casesis
misplaced.

First, with respect to Collignon, its facts are so inapposite that its
instructiveness for this case is extremely limited. In Collignon,
the decedent had killed himself after he was rel eased from county
custody; his family’s claim was that the county was liable for
releasing him without an adequate treatment plan. In that context,
the court considered the question whether the defendants’ decision
to place the decedent on suicide watch demonstrated that they
were aware their treatment plan was inadequate to prevent the

post-rel ease suicide attempt. The court held only: “Placing him on
a high level of suicide watch does not automatically impose on
those responsible for the precaution a constitutional obligation to
devise atreatment plan premised on the probability that Jonathan
was on the verge of suicide.” 1d. at 990.

Thefacts of this case bear almost no relation to Collignon. Aside
from the vastly disparate obligations the government owes to
those in custody versus those out of custody, compare DeShaney
v. Winnebago County Dept. of Social Services, 489 U.S. 189 (1989)
with Estelle v. Gamble, 429 U.S. 97 (1976), the most notable
differencein this caseisthat, unlike the defendantsin Collignon,
defendant Reinart is not being called to task because she erred on
the side of caution and placed plaintiff on suicide watch despite
the lack of a clear need to do so. It is not Reinart’s decision to
place plaintiff in aparticular status that shows her awareness of a
risk, but her knowledge that the hospital from which plaintiff was
just discharged believed that plaintiff should be placed on asuicide
watch. If an official decides to place someone on closer
observation asamatter of extreme caution or asamatter of routine
(asdefendants apparently did when plaintiff wasinitially detained),
this does not necessarily communicate how great arisk the official
perceived. See also Taylor, 423 F. Supp. 2d at 893 (placement on
suicide watch without more does not show awareness of risk when
inmate was placed in that status primarily as matter of routine
rather than because of risks specific to inmate). But knowledge of
arecommendation for a suicide watch issued by those to whom
theinmate was sent to have amental health assessment iscertainly
strong evidence that the official is subjectively aware of arisk of
harm. Neither Collignon nor Taylor suggests otherwise.

Further, as noted above, the discharge instructions were not the
only red flag for Reinart. They were simply aconfirmation that the
risk demonstrated by plaintiff’s previous acts of self harm had not
abated. Not surprisingly, defendants challenge the importance of
those events as well.

c) PastActsof Sdf Harm

It isundisputed that defendant Reinart was aware that plaintiff cut
her wrists on November 13, requiring her to be hospitalized, and
that she attempted to hang herself with a bed sheet on November
14. Defendants make two related argumentsin attempt to undermine
the effect of the notice provided by these acts of self harm: (1)
Reinart believed they werenot “ serious” suicide attempts; and (2)
Reinart believed plaintiff wasbeing “manipulative.”

Throughout their proposed findings of fact and briefs, defendants
object vigorously to any characterization of plaintiff’s attempt to
cut her wrists and neck on November 13 and to hang her herself
on November 14 as“ suicide attempts.” Thisseemstobeanimplied
concession that if defendants had perceived plaintiff’s first two
attempts of self harm as* suicide attempts,” they would be unable
to say they lacked awareness of asubstantial risk of seriousharm.
These objections are disingenuous, however, because defendants,
including defendant Reinart, consistently referred to the November
13 incident as a “suicide attempt” in their own records. In any
event, defendants’ game of semanticsisunavailing. Regardless of
the degree to which plaintiff was physically harmed after her first
two attempts, it is difficult to deny that cutting three lacerations



on both wristsand hanging oneself with abed sheet aredistressing
behaviorsthat signal thelikelihood of another attempt, particularly
when both attempts occurred within the previous few days.

A similar conclusion follows from defendants’ “manipulation”
objection. Defendants cite Riccardo v. Rausch, 375 F.3d 521, 525
(7th Cir. 2004), for the proposition that a prison official “may be
responsible without being credulous.” This unremarkable
statement provides no support to defendants. The question in
Riccardo was whether the Eighth Amendment required prison
officialsto move aprisoner away from acell mate hefeared when
the prisoner’ sword was the only evidence suggesting that he was
in danger.

Riccardo is not instructive for at least two reasons. First, it was
not plaintiff’s unsubstantiated fearsthat triggered aconstitutional
duty to act in this case, but her demonstrated history of self harm.
Riccardo would be on point only if the court had come to the
same conclusion despite two past assaults by the same prisoner.
Second, and more important, in a case such as this one, whether
plaintiff was being “manipulative” is close to irrelevant. The
important questionisthis: did plaintiff poseaseriousrisk of harm
to herself? Defendants point to nothing in the record suggesting
that Reinart believed aperson who harmsherself for “ manipul ative”
reasonsis less likely to make another attempt. Defendants’ own
training materials confirm what common sense would already
suggest: “ The more attempts a person has made, the greater the
likelihood that the person will eventually diefrom suicide. Thisis
true even of inmates who made several attempts that seem to be
attempts at manipulation of jail staff.” Aff. of Devanie, Exh. 63,
dkt. #116 (emphasisadded). In this case, plaintiff had demonstrated
that she was capable of hurting herself when she cut her wristson
November 13 and tried to hang herself with asheet on November
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Recent issues of the Jail Suicide/Mental Health Update are
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Www.hcianet.org/suicideprevention
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Other jail/juvenile suicide prevention and jail mental health
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WWW.0j p.usdoj.gov/managingoffenders/mental health.htm
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14. It matters little why she did these things, that is, whether she
actually wanted to kill herself or was just seeking to use these
attempts to seek some secondary gain. If she did it twice before,
shewaslikely todoit again.

d Plaintiff’sDenial of Suicidal Thoughts

Defendants’ recordsindicate that plaintiff denied shewassuicidal
when she returned from the hospital. Defendants rely heavily on
this, but | cannot conclude that this notation shows, as amatter of
law, that Reinart did not believe plaintiff to bein danger of harming
herself again. The Supreme Court hasheld explicitly that knowledge
of arisk of harm need not comefrom theplaintiff hersalf. In Farmer,
511 U.S. at 848, the Court held that it would be error to absolve
officials of liability simply because statements from the plaintiff
did not indicate that she was in danger. In this case, there was
guestionable valuein plaintiff’s self reporting of her mental state
when she was under severe stress, on multiple psychotropic
medications and recovering from a drug addiction, suffering
multiple mental health conditionsand returning from aninvoluntary
commitment to ahospital.

It is true that there is case law in which the court of appeals has
absolved prison officials of liability while noting a prisoner’s
statement to those officials that he did consider himself to be
suicidal, Collinsv. Seeman, 462 F.3d 757, 759 (7th Cir. 2006); Estate
of Novack exrel. Turbin v. County of Wbod, 226 F.3d 525, 530 (7th
Cir. 2000), but these cases are readily distinguishable. In Collins,
462 F.3d at 759, the only factor initially suggesting that theinmate
was at risk was a statement from the inmate that he was “feeling
suicidal.” Thus, when the inmate told the defendant officer that
“hewas all right and could wait until the counselor arrived,” the
court held that liability could not be imposed simply because the
officer left theinmate alonefor fifteen minutesat atime. Id. Both
Collins and Novack were missing two key facts present in this
case: previous attempts of self harm and instructions from a
psychiatrist to place the inmate on suicide watch.

In casesin which theinmate had already demonstrated atendency
to harm herself, courtshave held uniformly that agenuine dispute
remains whether the defendants were aware of substantial risk of
serious harm, even when the inmate denies feelings of suicide.
Perez, 466 F.3d at 416 (summary judgment not appropriate despite
inmate’sdenial of suicidal ideations; inmate had attempted suicide
onemonth earlier); Cavalieri, 321 F.3d at 619-20 (inmat€’ sstatement
that he was “doing fine” not dispositive when inmate had made
earlier statements that he was going to kill himself and had made
previous attempt to kill himself); Robey v. Chester County, 946 F.
Supp. 333, 337-38 (E.D. Pa. 1996) (denidl of suicidal intentionsnot
dispositive when inmate had been diagnosed with major
depression and had attempted suicidein the past). See also Wever,
388 F.3d at 604-05 (jury question on deliberateindifferenceremained
despite inmate's promise not to commit suicide when inmate had
recently threatened suicide).

2. ReasonableResponse
| likewise concludethat areasonablejury could find that defendant

Reinart did not respond reasonably to the risk. It is undisputed
that Reinart took virtually no action to protect plaintiff after she



returned from the hospital. Shefailed to placeplaintiff on asuicide
watch, even though that was part of plaintiff’s discharge
instructions. She withheld the discharge instructions from other
staff, even though this was contrary to both her own general
practice and to jail policy, which required her to disseminate to
other jail staff all information provided by health care providers.
She did not order follow up care for plaintiff, consult with the
hospital that discharged plaintiff regarding proper care or place
plaintiff in the observation cell (which was also required by jail
policy). Shedid not order more frequent cell checks on plaintiff or
monitor plaintiff herself, even though plaintiff told Reinart that
lack of monitoring contributed to one of her previous attempts of
self harm. Reinart provided no specific instructions to other jail
staff on specia precautions to take. Finally, there is a dispute
whether Reinart ignored medical requests that plaintiff made to
her during thistime period.

Most relevant to the events on November 22, defendant Reinart
did not take away from plaintiff any objects she could use to hurt
herself, including bed sheets, the very materialswith which plaintiff
had hung herself only a few days earlier. Thisis a common jail
practice, noted in numerous cases considering whether a prison
official responded reasonably to a risk of harm. Cavalieri, 321
F.3d at 621 (“prisons and jails have developed procedures for
dealing with prisoners who display suicidal tendencies, such as
removing itemsthat could be used as a suicide weapon, like sheets
or asturdy telephone cord”); Cagle v. Sutherland, 334 F.3d 980,
989 (11th Cir. 2003) (noting that “cell had been stripped of
implementsthat might assist suicide”); Frake v. City of Chicago,
210 F.3d 779, 780-81 (7th Cir. 2000) (“If it seemslikely that a
person issuicidal, other precautions are taken, such as placing
the person in a cell which can be continuously observed and
replacing the person’s clothing with a paper suit.”). It does not
take an expert in mental health to realize that a person should
not beleft alonefor any period of timewith materialswith which
she had tried to kill herself only afew days earlier. Coleman v.
Parkman, 349 F.3d 534, 540 (8th Cir. 2003) (noting testimony of
jailer that placing suicidal inmatein cell without bed sheet “would
come under the common senserule€”). Common senseisconfirmed
by the Monroe County jail’s own policy, which states that
dangerous objects should be taken from inmateswho are at risk of
harming themselves.

Defendant Reinart points to several actions that she identifies as
reasonable responses, including the “observe closely” notation
she put in the log and the promise she elicited from plaintiff to
refrain from harming herself. | cannot conclude that these actions,
either separately or together, are sufficient to show as a matter of
law that Reinart responded reasonably. With respect to the log
notation, Reinart did not explain to staff what she meant by
“observe closely” and, as noted above, there is no indication that
she did anything to confirm that plaintiff was being carefully
monitored. With respect to plaintiff’s promise, Reinart had ample
reason not to rely on the verbal assurances on someone who has
just attempted multiple acts of self harm. Reinart citesno authority
holding that seeking such an assurance relieves the defendant of
any further obligation. Wever, 388 F.3d at 604-05 (reasonablejury
could find defendant deliberately indifferent when he gave blanket
to prisoner shortly after inmate threatened suicide, despiteinmate’s
promise not to harm himself).

The Constitution does not hold officialsliable only when they do
nothing. Cavalieri, 321 F.3d at 622 (jury could find that defendant
failed to respond reasonably even though he spoke with inmateto
“check on hiswelfare” and offered to help arrange for plaintiff to
see counselor). The question is not whether defendants took any
action at all, but whether, knowing what they did, they made a
reasonable response. Comstock v. McCrary, 273 F.3d 693, 708
(6th Cir. 2001) (inadequate response “to an inmate’s serious need
may constitute deliberate indifference just as readily as the
intentional denial or delay of treatment”). Given defendant Reinart’s
failureto take away dangerous objectsfrom plaintiff in combination
with her failure to take many other measures, | cannot conclude
that summary judgment isappropriate. Calvalieri, 321 F.3d at 621
(affirming denia of summary judgment when defendants placed
known suicidal inmatein holding cell with tel ephone cord he used
to hang himself); Coleman, 349 F.3d at 539 (“The jury could
reasonably deducethat appellantsrecklessly disregarded that risk
when they issued Coleman a bed sheet and placed him in a cell
wherethey could not easily observe him.”); Robey, 946 F. Supp. at
337-38 (reasonable jury could find deliberate indifference when
defendant took inmate off suicide watch despite recent suicide
attempts).

B) DefendantsWarner, Schaldach, Wegner, Janusheske,
Wildes, Leis, Weiman and Fish

1. Awarenessof Risk

The primary difference between defendant Reinart and these
defendantsisthat they were not aware of thedischargeinstructions
from the hospital because Reinart failed to communicate them to
the rest of the jail staff. It is thus a closer question whether a
reasonable jury could find that these defendants were aware of a
substantial risk of serious harm. | conclude nevertheless that a
reasonablejury could much such afinding, primarily because each
of these defendants was aware by November 22, either through
personal observation or by reading the staff logs, that plaintiff
had been hospitalized for asuicide attempt only afew daysearlier
and had tried to hang herself while at the hospital. As noted above,
courts have held consistently that knowledge of arecent suicide
attempt creates at least a question for the jury whether the
defendants were substantially aware of a risk. E.g., Turney V.
Waterbury, 375 F.3d 756, 760 (8th Cir. 2004). Further, nearly al the
defendantsreceived training that inmateswho have made previous
suicide attempts are the highest risk for further attempts of self
harm. Wbodward, 368 F.3d at 921-22 (relying ontraining policiesin
affirming jury decisionthat defendantswere deliberately indifferent
to substantial risk of suicide). Each defendant was aware al so that
plaintiff had been making threats to kill herself only afew days
ealier.

Most of the arguments defendants raise on this question | have
considered in the context of the claim against defendant Reinart
and it isunnecessary to cover the same ground again. However, |
will address the several arguments that do not overlap.

Defendants’ primary argument is that they “were absolutely
entitled to rely on th[e] professional judgments’ of Reinart and
Buchanan. Dfts.’ Br., dkt. #50, at 23. They cite Davisv. Jones, 936
F.2d 971 (7th Cir. 1991), for the proposition that determinations



whether a medical condition is serious are best left to medical
professionals. Davis does not support defendants position. To
the extent defendants mean to argue that only medical staff may
beliablefor failing to prevent an inmate’s suicide, thispositionis
untenable, as demonstrated by the numerous cases cited
throughout this opinion in which courts have found correctional
officersto be potentially liable. In fact, in Sanville, 266 F.3d 724,
the court concluded that the defendant psychiatrists were not
deliberately indifferent, but that areasonable jury could find that
the correctional officers were. Davis actually cuts against the
defendants' argument because the court held in that case that
police officers are constitutionally required “to seek medical
attention for medical care when the wound reasonably appearsto
be serious even if the risk turns out to have been small.” 936 F.2d
at 972 (emphasis added).

Of course, jail employees are entitled generally to rely on the
opinions of those who are more knowledgeabl e than themsel ves.
But, as noted above, it appears that the non-medical jail staff had
at least as much training on suicide prevention as did defendant
Reinart, if not more.

In any event, defendants point to no evidence that they did in fact
rely on anything Reinart said or did. First, with respect to the
decision Reinart made, it isnot asif sheinstructed staff, “1 do not
consider Brenda Mombourquette to be a suicide risk. No special
precautions are necessary.” Reinart wrote only that plaintiff had
denied feeling suicidal and that staff should “observe” plaintiff
“closely,” without explaining what this meant. Although Reinart’s
instructions are not clear, they provide defendants no basisto say
they believed plaintiff was in no need of special care. Further,
defendants mischaracterize therecord in their brief when they say
they knew that Reinart was*“trusted to make sui cide assessments.”
The proposed finding of fact cited shows only that the jail
administrator (who is not a defendant) believed that Reinart was
qualified to make mental health assessments. Dfts.” PFOF {135,
dkt. #51. Defendants cite no evidencethat they relied on Reinart’s
judgment in thisor any other case, or even that they viewed her as
competent to make judgments about suicide. Sanville, 266 F.3d at
739 (correctional officers may not rely on psychiatrist’s
determination when no evidenceindicated that “ any of the doctors
actually determined that [inmate] was not suicidal, much lessthat
they then informed the guards that [inmate] was not suicidal and
that the guards then decided not to act based on that information™).

Asdefendantsthemsel ves assert repeatedly throughout their briefs
and proposed findings of fact, no one staff member was assigned
the duty of determining whether an inmate posed a threat to
herself. Rather, all staff members had thisresponsibility collectively
and any one of them had the authority to initiate a suicide watch.

Intheir reply brief, defendants assert that they were not aware of
a risk because “it was an open question as to whether
Mombourquette had genuinely attempted to take her life in the
hospital.” Dfts.’ Br. dkt. #142, at 5. For support, defendants point
to the question mark that followed the entry in the staff |og stating
“ALSOWE LEARNED MOMBOURQUETTE TRIED TOHANG
HERSELFWHILEAT [the hospital]?" Defendantsare grasping at
straws; an awareness of arisk isnot contingent on the punctuation
used. Again, defendants did not have to be absolutely certain that

plaintiff wasin danger beforethey wererequiredto act. Evenif the
notation left some room for doubt, defendants may not avoid
liability if they refused to investigate facts that they strongly
suspected to betrue. Farmer, 511 U.S. at 843.

2. Reasonable Response

Like defendant Reinart, the other defendants did almost nothing
to protect plaintiff from harming herself again after shereturnedto
thejail on November 18. Even after learning that plaintiff had hung
herself at the hospital, they did not place her on suicidewatch, put
her inthe observation cell or take away potential harmful objects.
They did not seek further direction from defendant Amundson or
from plaintiff’s counselor when she visited the jail. Further,
defendants proposed no facts showing that they carried out
Reinart’s instruction to observe plaintiff closely. Although the
instruction was vague, defendants did not seek to clarify it or
interpret it for themselves. It does not appear that any of
defendants asked plaintiff even once whether she was feeling
suicidal or depressed. With two minor exceptions by defendant
Warner, defendants point to no evidence that they took any special
precautions or treated plaintiff any differently from any other
inmate. A reasonablejury could find that defendants should have
learned both from their training and from plaintiff’searlier attempts
that they could not simply wait for afatal event to occur before
taking action. Helling, 509 U.S. at 33.

Defendant Warner did refuseto give plaintiff an extrablanket, but
thishurtsmorethan hel psWarner’scase. In refusing to give plaintiff
the blanket because of her “suicidal gestures,” defendant Warner
suggests strongly that she was aware both of the likelihood that
plaintiff would harm herself again and that bedding was one of the
materials she could useto do it. Although it certainly made sense
to deny plaintiff an object she could useto hurt herself, if plaintiff
could hang herself with a blanket, would it not be obvious that
she could do the same with a bed sheet?

Warner also instructed to staff to make sure plaintiff was not
stockpiling medication, but Warner admits that she made this
decision because plaintiff had ahistory of drug abuse, not because
she was trying to prevent plaintiff using medication to commit
suicide. In any event, | cannot conclude as a matter of law that
taking steps to prevent one method of self harm is sufficient to
resolve adefendant of liability, particularly when plaintiff had used
two other methods to hurt herself in the past.

Defendants also point to the cell checks they did between
November 18 and November 22, emphasizing that they checked
on plaintiff only minutes before she hung herself. (The parties
dispute the length of time plaintiff was alone before she was
discovered. Defendants say it waslessthan five minutes; plaintiff
saysthat it is unknown how long it was, but it was much longer
than five minutes.) Even if | assume that plaintiff was left
unsupervised for less than five minutes, this would not require
that defendants’ motion for summary judgment be granted. It is
undisputed that the short span of time between the last two checks
on plaintiff was completely fortuitous. Defendants were not
checking plaintiff consistently every five minutes, fifteen minutes
or even every hour. According to defendants’ own records, plaintiff
was |l eft unsupervised for intervals of more than three hours. (And
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it could have been even longer. Plaintiff raised alegitimate question
about the accuracy of defendants’ records of cell checks. Thejail
administrator from 2002 testified that jail staff commonly recorded
cell checksthat were never actually conducted.)

Plaintiff arguesthat if defendants had checked on her more often
or more carefully, they might have seen more signs that she was
still feeling suicidal. Although defendants obj ect to thisargument
as speculation, plaintiff cites testimony of other inmates housed
near plaintiff that, even after November 18, plaintiff continued to
be depressed and to talk about committing suicide. Thistestimony
at least creates a genuine dispute whether the cell checks were a
reasonable response. Snow, 420 F.3d at 1270 (although defendants
checked inmate fewer than fifteen minutes before she committed
suicide, reasonablejury could find that “morevigilant” observation
would have prevented suicide).

Finally, defendants point to no authority suggesting that
conducting frequent cell checks is sufficient as a matter of law
when the inmate is neverthel ess left unsupervised with the same
materials she used to hang herself only days earlier. Id. (despite
cell check fewer than fifteen minutes before suicide attempt, jury
could find inmate would not have committed suicideif “itemsshe
could have used to harm herself [were] removed from her reach”).

Itistruethat defendants did not evince acompletelack of concern
for plaintiff. Defendants propose various facts about things they
did for plaintiff, such as allowing her to talk to her children and
making sure she received her medication. But these random acts
of kindness have little relevance in determining whether
defendants acted reasonably to prevent plaintiff from attempting
suicide. An official who shows concern for an inmate by feeding
him every day may still be held liable for denying him water; a
doctor who examines a prisoner whenever requested may still be
liableif he withholds necessary treatment. Cavalieri, 321 F.3d at
622, 625 (rejecting argument made by dissenting judge that
defendant’s “time, attention and concern” to inmate required a
conclusion that defendant acted reasonably).

To prevail, itisnot necessary for plaintiff to show that defendants
were monsters or had no concern for her well being. The standard
of deliberate indifference does not require ashowing of malicious
intent or ill will toward plaintiff. Farmer, 511 U.S. at 835 (“the cases
are also clear that [the test for deliberate indifference] is satisfied
by something less than acts or omissions for the very purpose of
causing harm or with knowledge that harm will result”). Plaintiff
has to show only that defendants knew of the risk and did not act
reasonably to abate it. She has adduced sufficient evidence to
allow areasonable jury to make that conclusion.

C) Defendant Amundson

There are two ways that a government actor may be sued: in his
official capacity or hisindividual (sometimes called “personal”)
capacity. Generally, an official capacity suitisabrought against a
high-ranking official asaway of challenging an unconstitutional
policy, practice or custom. Hill v. Shelander, 924 F.2d 1370, 1372
(7th Cir. 1991). Suing agovernment employeein hisofficia capacity
is akin to suing the entity that employs him and the standard for
liability isthe same. Kentucky v. Graham, 473 U.S. 159 (1985). In

contrast, anindividual capacity suit requires ashowing apersonal
involvement. Although thetest for personal involvement has been
stated in different ways, a commonly cited understanding is set
forthin Gentry v. Duckworth, 65 F.3d 555, 561 (7th Cir.1995):

An official satisfies the personal responsibility requirement of
section 1983 . . . if the conduct causing the constitutional
deprivation occurs at [his] direction or with [his] knowledge and
consent. That is, he must know about the conduct and facilitateit,
approve it, condone it, or turn a blind eye. In short, some causal
connection or affirmative link between the action complained about
and the official sued is necessary for § 1983 recovery. (Interna
guotation marks and citations omitted).

Plaintiff does not state unambiguously that sheis suing defendant
Amundsoninhisindividual or official capacity but rather that she
issuing him “individually in hissupervisory capacity.” Plaintiff’'s
lack of clarity isnot entirely her fault. Courts have struggled with
limited success in defining the contours of the liability of
supervisors in § 1983 cases. The confusion began with Rizzo v.
Goode, 423 U.S. 362 (1976), acase preceding Monell v. Department
of Social Services, 436 U.S. 658 (1978), inwhich the Supreme Court
considered theliability of amayor and police commissioner under
§ 1983. Without discussing whether its analysis applied to
individual or official capacity suits, the court concluded that there
could beno liahility becausethere“wasno affirmativelink between
the occurrence of the various incidents of police misconduct and
the adoption of any plan or policy by petitioners.” Id. at 371. To
this day, commentators continue to question whether Rizzo was
about individual or officia liability 1A MartinA. Schwartz, Section
1983 Litigation, § 7.19[C] (4th ed. 2006).

Since Rizzo, the Court has not revisited the question of supervisory
liability under 8 1983, leaving the various courts of appeal to
establish their own divergent tests, often choosing with little or
no explanation some amalgamation of the standardsfor individual
and official (or municipal) liability. E.g., Andrewsv. Fowler, 98 F.3d
1069, 1078 (8th Cir.1996) (knowledge of violation not required but
only “that the supervisor had notice that the training procedures
and supervision were inadequate and likely to result in a
congtitutional violation™); Colon v. Coughlin, 58 F.3d 865, 873 (2d
Cir. 1995) (liability may be imposed on supervisor if he (1)
participated directly in violation; (2) was aware of violation and
failed to remedy it; (3) wasresponsiblefor apolicy that caused the
violation; and (4) was grossly negligent in supervising
subordinates who committed violation); Baker v. Monroe
Township, 50 F.3d 1186, 1194 (3d Cir. 1995) (supervisor must have
“actual knowledge and acquiescence” in constitutional violation);
Greason v. Kemp, 891 F.2d 829, 836-37 (11th Cir. 1990) (relyingon
standard for municipal liability and concluding that supervisors
couldbeliableif they were deliberately indifferent in supervising
subordinates).

In this circuit, the court of appeals has stated that the test for
imposing liability on supervisorsisthe same asthat for any other
individual: whether the “conduct causing the constitutional
deprivation occurs at the supervisor’s direction or with the
supervisor’s knowledge and consent.” Nanda v. Moss, 412 F.3d
836, 842 (7th Cir. 2005). “[ S]upervisorsmust know about the conduct
and facilitateit, approveit, condoneit, or turn ablind eye for fear
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of what they might see.” Jones v. City of Chicago, 856 F.2d 985,
992-93 (7th Cir. 1988) (citationsomitted).

Nevertheless, the court of appeals has held that liability is
appropriate even if the supervisor was not aware of the particular
constitutional violation at issue. For example, in Kitzman-Kelley
v. Warner, 203 F.3d 454, 459 (7th Cir. 2002), the court recognized
that a supervisor’s personal liability could be predicated on
“the failure to train adequately the government agent who is
alleged to have committed the constitutional violation,” citing
the standard for municipal liability. Andin Butera v. Cottey, 285
F.3d 601, 605 (7th Cir. 2002), the court again mirrored the standard
for official or municipal liability suitsin stating that a supervisor
could be held personally liableif hewasresponsible for apolicy,
practice or custom that caused the constitutional violation.
Accordingly, | conclude, as the parties appear to agree, that
plaintiff may prove her claim against defendant Amundson so
long as she establishes that thereisan “ affirmative link between
the action complained about and the official sued,” Gentry, 65
F.3d at 561, and she can otherwise satisfy the standard for
deliberateindifference. Farmer, 511 U.S. at 843-44 (to establish
deliberate indifference plaintiff need not show that defendant
was aware of risk specific to plaintiff if “all prisonersin his
situation face such arisk”).

Plaintiff seeksto hold defendant Amundson liable both because
his policies were severely inadequate and because he was
deliberately indifferent to the consequences of his failing to
properly train and supervise the other defendants. | have little
difficulty in concluding that a reasonable jury could find that
thereisan “affirmative link” between Amundson’sfailings and
thefailureto prevent plaintiff from attempting to commit suicide.
At least two related problemswith the general operation of the
jail contributed to defendants’ failure to stop plaintiff’s
attempted suicide: (1) thelack of aclear delineation of authority
with respect to assessing risks of suicide; and (2) inadequate
means of staff communication.

It seemsthat no one at thejail wanted to take responsibility for
dealing with plaintiff once shereturned from the hospital. This
began from the moment she reentered the jail. Despite
defendants’ knowledge that plaintiff had been hospitalized for
a suicide attempt, they did not assess her mental health status
or deliberate about her proper classification. Instead,
defendants simply returned plaintiff without discussion to the
south block in general population. It was not until plaintiff
made a medical request that jail staff met with her.

Each of the defendants appears to believe that someone else
should have taken charge. The officers argue in their briefs
that defendant Reinart should have been responsible for
determining whether plaintiff was a suicide risk. In her
deposition, Reinart testified that “the lead officer” (presumably
defendant Schal dach) should have determined what to do with
plaintiff. In his deposition, defendant Schaldach testified that
he did not know why plaintiff was not placed in observation,
even though he was the shift supervisor on November 18. The
likely reason that each party deniesresponsibility isthat thejail’s
policy does not squarely place responsibility on anyone. Again,
all jail staff are equally responsible under the policy, which not
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JaiL MeNTAL HEALTH SERVICESINITIATIVE
FROM THENATIONAL |INSTITUTE OF CORRECTIONS
(JaiLs Division)

Nearly 6 to 8 percent of the more than 10 million annual
commitments to jails are individuals with severe mental
illnesses. Many sheriffs and jail administrators view the
challenge of responding to the needs of this population as
oneof themajor issuesin jail management. In response, the
National Institute of Corrections (NIC) has worked
collaboratively with the National |nstitute of Mental Health
for the past severa years, and more recently, with the
Substance Abuse and Mental Health Services
Administration’s Center for Mental Health Services to
increase and improve these services. As a result of these
collaborations, the NI C JailsDivision hasdevel oped amental
hedthinitiativefor jails.

An important component of the initiative is the offering of
regional workshops conducted in collaboration with state,
regional, and local jurisdictions. The 21-hour regional
workshopswill be provided upon request to help small and
medium-sized jails enhance mental health services and
sarviceddivery forinmates. Several jurisdictionsinaregion
can each send a three-person team consisting of a jail
administrator, arepresentative of thejail’scommunity mental
health provider, and the person who coordinates mental
health services for inmates. Each workshop will include:
overview of the problem, planning principles, contract
development, leadership and managing change,
implementation strategies, staffing and cross-training, and
coalition building. The workshops are conducted at the
request of ahost agency, whichisresponsiblefor furnishing
the training rooms and equipment. The NIC Jails Division
providestwo trainers, the curriculum and training materials.
Participants are responsible for their own expenses.

Inaddition totheworkshops, the NI C Jails Division'smental
healthinitiativeincludesthefollowing services:

¢ On-site Technical Assistance: This assistance
usually consists of an assessment of ajail system’s
mental health needs, but also can be targeted at
suicide prevention issues in the jail;

¢ Newdetter: TheNIC JailsDivisionfundstheJail
Suicide/Mental Health Update, a newsletter
which is distributed free of charge on a quarterly
basis;

¢ Information Resources: The NIC Information
Center hascompiled ajail mentd hedlthinformation
resource order form that contains 22 items. The
form is available at the mental health workshops
held in Longmont, Colorado and at regional sites.
It can aso be obtained by calling the Information
Center at (800) 877-1461.

For moreinformation ontheNIC JailsDivison’smentd hedth
initiative, on-sitetechnical assistance, and the mental health
workshops, contact the agency at (800) 995-6423, or visit
their websiteat: www.nicic.org




surprisingly means that all staff attempt to fix the blame on
someone el se.

Closely related, effective communication was also sorely lacking
at the jail. Although many events were documented in various
logs, there was no mechanism in place for determining what
should be done about issues that were raised in these logs.
This problem was demonstrated timeand timeagainin plaintiff’s
case, most obviously when no one took action despite repeated
statements in the logs that plaintiff had tried to hang herself
while at the hospital. A reasonablejury could find that plaintiff’s
attempted suicide could have been prevented if defendant
Amundson had in place a policy that more clearly delegated
authority and established procedures for acting oninformation
documented in thelogs. In other words, the jury could find that
“but for” defendant’s Amundson’s failures, the remaining
defendants “would have taken reasonable steps to prevent
[plaintiff] from [attempting to] tak[€e] [her] own life.” Novack,
226 F.3d at 532.

This is not enough, however. Plaintiff must show also that
defendant Amundson’s policies and practices (or lack of them)
“towards the treatment of its mentally ill inmates [were] so
inadequate that [he] was on notice at the time that [plaintiff]
was incarcerated that there was a substantial risk that [s]he
would be deprived of necessary care in violation of [her]
[Fourteenth] Amendment rights.” Woodward, 368 F.3d at 927.

A reasonable jury could find that defendant Amundson had
such notice. First, courts have concluded that deliberate
indifference to arisk of suicide may be established solely by
knowledge that the defendant failed to properly delegate
responsibility for suicide assessments. E.g., Estate of Cills v.
Kaftan, 105 F. Supp. 2d 391, 402-03 (D.N.J. 2000) (failure to
have suicide assessments conducted by someone with
psychiatric training); Estate of Abdollahi v. County of
Sacramento, 405 F. Supp. 2d 1194 (E.D. Cal. 2005) (failuretotrain
employees in communicating suicide risks to mental health
personnel). See also Rhyne v. Henderson County, 973 F.2d 386,
395-96 (5th Cir. 1992) (Goldberg, J., concurring) (“vesting discretion
inuntrained jail personnel to assess the need for, and administer,
mental health care, will not be responsive to the medical needs of
mentally ill detainees’).

Further, as plaintiff points out, defendant Amunson’s failure to
designate responsibility for handling inmates who are potential
suiciderisksisaviolation of state law. Wis. Admin. Code § DOC
350.19(2) (requiring “[d]esignation of person who may assess an
inmate’slevel of suiciderisk and who may authorize placement on
and removal from a suicide watch status for inmates who are
suicide risks”) Although this is not dispositive, it is relevant
evidence. Boncher, 272 F.3d at 487-88. See also Robey, 946 F. Supp.
at 338 (denying summary judgment in jail suicide case against
county because defendant failed to comply with “minimal practice
inthefield”).

Defendant Amundson had notice not just from the law but also
from those who were charged with evaluating his performance.
Both Scott Morris, thejail inspector for the Wisconsin Department
of Corrections, and Mark Pressler, thejail administrator, severely

criticized Amundson’s operation of the jail on issues that are
highly relevant to this case. The jail inspector identified
problemsin 2002, such asfailing to properly classify and house
suicidal inmates (in violation of state law), failing to insure
effective staff communication during crisis situations and
failing to properly supervise and train officers such as
defendant Schaldach, who was running the jail on a day-to-
day basis. His general opinion was that the jail was “poorly
run” and “poorly supervised.”

Pressler’s assessment of the jail under defendant Amundson’s
supervision paints an even starker picture. He reported
problemsto Amundson about staff failuresto perform cell checks
for up to six hours, threats by staff and staff sexual misconduct,
among other things. Amundson did not investigate any of these
problems. Pressler’soverall view was that Amundson provided
no supervision of the prison and failed to hold staff accountable
for their actions. As noted in the context of defendant’s motion
in limine, evidence of defendant Amundson’s general lack of
concern about staff misconduct and the safety and health of
inmatesisrelevant to show that he was deliberately indifferent
toward plaintiff. Woodward, 368 F.3d at 922 (testimony that
environment at jail was “very lax, unprofessional” and that
supervisors disregarded complaints about staff misconduct
toward inmates was relevant to show deliberate indifference).

If the jury believes plaintiff's assessment of the jail under
defendant Amundson’s tenure, with staff essentially running
amok without any supervision from Amundson, it could find
reasonably that he was deliberately indifferent to arisk that an
inmate like plaintiff would seriously harm herself.

Order
IT ISORDERED that

1 Themotionfiled by plaintiffs BrendaMombourquette, Tammy
Mombourquette, E.S. and C.S. to supplement their summary
judgment materialsis DENIED as unnecessary.

2. Defendant David Schaldach’s motion in limine to exclude
evidence of hissexual activity with other inmatesisDENIED.

3. Themotionfor summary judgment filed by defendants Charles
Amundson, Candace Warner, Sandi Wegner, Anna
Janusheske, MikeWildes, JanitaL eis, SueWeiman and Patricia
FishisDENIED.

4. Defendant Schaldach’s motion for summary judgment is
DENIED.

5. Defendant Jeanne Reinart’smotion for summary judgment is
DENIED.

Entered this 12th day of January, 2007.

BY THE COURT:

/sl

BARBARA B.CRABB

District Judge Q
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News FrRoM AROUND THE COUNTRY

Offered below are brief stories regarding inmate suicide, offenders
with mental illness, and other related topics that have recently
occurred and/or been reported throughout the country.

California

Fol lowing athree-week trial inlate March 2007, aKings County
jury in Hanford found Kings County and three Probation
Department officials and staff negligent in the prevention of, and
responseto, Christian Rodriguez’s suicide attempt in the county’s
juvenile boot camp program. Thefollowing week, thejury awarded
Christian $4.6 millionin compensatory and punitive damages. Of
the amount, $160,000 was awarded in punitive damages, with
the remainder given to offset medical billsand lost income.

On February 2, 2004, Christian Rodriguez, then 16-years-old,
hung himself in the school bathroom of the Kings County
Probation Department’s Juvenile Boot Camp. He sustained
severe and permanent brain damage, and currently is confined
toawheelchair and unableto carefor himself. Hisfather, Miguel
Rodriguez, filed the lawsuit in 2005 claiming that Kings County
and several defendants were negligent to his health care needs
while confined in both the detention center and boot camp
programs. Thejury split the liability into three portions between
the boot camp director (45%), probation department chief (20%),
and an officer (35%).

One juror told the Handford Sentinel that it was not difficult
for the jury to come up with the amount of money they felt was
appropriate to award the young man. “It was pretty cut and
dry,” Shelly Dykes said. Jurors relied on several tools, Ms.
Dykes said, including expert testimony, Christian’s personal
history, and projected medical needs.

During the damages phase of thetrial, plaintiff attorney Robert
Patch had petitioned the jury for $9.8 million to cover Christian’s
medical care and loss of potential income. Defense counsel
argued that $3.5 million would suffice. Although the defendants
may appeal the award, Lawrence C. Levine, alaw professor at
the University of the Pacific’'s McGeorge School of Law, said
he did not think the county would appeal the damage decision.
“The jury’s figure is much closer to the defendant’s (Kings
County) figure, so it would be foolhardy for the defendant to
appeal that figure.”

Although evidence presented at the trial demonstrated that
Kings County did not have an adequate suicide prevention
policy, infact, had no policy at al, County Administrative Officer
Larry Spikestold the Handford Sentinel that there would be no
changes to boot camp’s policies. “Our defense is that we have
adequate policies and procedures,” Mr. Spikes said. “| don’t
really want to give any indication that we would do something
that’s not consistent with what our defense was.”

Indiana

hen 39-year-old Adekunle Adumabo committed suicidein

the Lake County Jail in Crown Point on April 30, 2007, it
marked the fifth such death in 950-bed facility in less than two
years. Mr. Adumabo had been detained in thejail on charges of
using fraudulent credit cards and fake identification to obtain
cash advancesfrom alocal casino. At the conclusion of acourt
hearing on April 26, theinmate yelled out that he “wasready to
give up (his) life.” The judge ordered that Mr. Adumabo be
immediately placed on suicide precautions and transported back
tothe Lake County Jail.” But at the time of death four days|ater
onApril 30, hewas not on precautions. A spokesperson for the
Southlake Mental Health Center, which provides medical and
mental health servicesto the facility, declined to comment on
the case.

The rash of suicidesin the Lake County Jail began in August
2005 when 29-year-old James Hunt was found hanging from a
cell window by a bed sheet. Four months later on January 10
2006, convicted serial killer David Maust was found hanging
from a clothing hook by a bed sheet shortly after being
sentenced to threelife sentences. Dueto the nature of hiscrimes
(the serial murders of three teenagers in 2003) and previous
suicide threats, Mr. Maust’s suicide should not have come as a
surpriseto either jail or mental health officials. On August 15,
2006, 31-year-old James Hutchinson was found hanging from a
door hinge by a bed sheet. A little more than a month later on
September 18, 2006, Andrew Lehman was found hanging from a
bathroom stall by hist-shirt. Mr. Lehman had only been in the
facility for approximately 30 minutes.

It was following the death of Mr. Lehman that Lake County
Sheriff Roy Dominguez sought the technical assistance of the
U.S. Justice Department’s National Institute of Corrections (see
page 16). A consultant team arrived on-site, reviewed policies
and procedures, interviewed jail and mental health staff, and
subsequently submitted a 20-page report of findings and
recommendations. Among the recommendations were better
intake screening procedures to help identify suicidal inmates, as
well as better suicide prevention training for staff.

Texas

n December 2006, the Civil Rights Division (Specia Litigation

Section) of the U.S. Department of Justice released an
investigative report regarding grossly inadequate medical and
mental health care at the Dallas County Jail (DCJ). According
to the report, “jail staff frequently mismanage inmates' acute
medical needs, thereby significantly delaying appropriate
medical care....Most seriously, we found numerous instances
where DCJ s mismanagement contributed to preventabl e deaths,
hospitalizations and unnecessary harm.”

The report was based on on-site inspections at the jail in
February and March 2006, as well as review of hundreds of
documents (including policies and procedures, grievances, and
medical and mental health files). Investigators found inadequate
record keeping, staffing, training and supervision, and quality
assurance.



With regard to mental health screening and assessment, DCJ staff
utilized an intake screening form that was not incorporated into the
medical record. Consequently, “wefound that essthan 20 percent of
inmatesreferred for amental health assessment wereeva uated within
seven daysafter intake. In addition, these mental health assessments
aretypically done by mental health liaisonswho have no specialized
training in mental health care and are inadequately supervised. We
found that even for thoseinmates affirmatively identified with serious
mental illness, the subsequent referral process to mental hedth is
flawed.” Oneinmate with a20-year history of mental illnessdid not
receive his psychotropic medication for five weeks.

Suicide prevention practices were found to be grosdy inadequate.
The report found that:

DCJ's current practice of suicide prevention does not
comport with generally accepted professional standards of
correctiona mental health care. The Jail’ swritten policy on
suicide prevention fail sto ensure appropriate management
of suicidal inmates and lacks major components of an
adequate suicide prevention program. For example, DCJ's
policy does not require that staff be trained on suicide
recognition and intervention. Thecurrent intake screening/
assessment process fails to assess adequately the suicide
risk factorsof inmates. The processisnot under thedirection
of trained mental health staff. Asaresult, correctional staff
inappropriatel y havethe authority to place any inmatewho
they deem to be suicidal into a “suicide cell,” which isa
closed observation cell in which the inmate is under
continuous lock down. There are two housing tiers
designated as suicide tiers with eight cellsin each tier that
are classified as suicide cells. These cells are reportedly
visudly checked by an officer at regular intervals. However,
because this check is not formally logged, monitoring is
haphazard and placesinmatesin potential danger.

Moreover, placement in a suicide cell appeared to be
arbitrary. The assessment is seldom performed by amental
health staff member so placement in asuicide cell is often
inappropriate and utilized asaform of punishment. Mental
health staff repeatedly reported that it is their perception
that few of the persons placed in these cells are actualy
suicidal. In addition, mental hedlth staff reported that they
disagreed clinically with existing suicide practices, especialy
the stripping of inmates of al clothing and granting them
only apaper gown.

Thereport citesthree specific casesthat wereillustrative of poor
suicide prevention practices:

¢ C.L. a27-year-oldinmate, died on October 10, 2005,
of toxic effect of an overdose of Nortriptyline, an
anti depressant medi cation that had not been prescribed
to him. His suicide intake screening assessment had
never been completed. C.L.'sproblemlistinhismedical
record included “mental health issues.” A nursing
clinical note, dated February 15, 2005, indicated that
his sister had called concerned that C.L. had voiced
suicidal thoughts. Yet, C.L. never received a mental
health evaluation while hewasincarcerated at DCJ.

¢ While on suicide watch, inmate K.B. hung himself in
July 2003. The physician assistant subsequently
reported that he had not been able to interview the
inmate dueto thelack of an available detention officer
escort. As a result, K.B.’s transfer to a closed
behavioral observation tank was delayed. This case
highlights issues related to inadequate supervision,
poor communication between custody and mental
health staff, and the lack of adequate numbers of
detention officers for escort/transfer purposes.

¢ Inmate M.K. hung herself on January 5, 2003 after
having been admitted on December 4, 2002. Her
record contained the following inmate request form
dated two days before her death on January 3, 2003.
The note indicated the following: “1 need to see the
doctor to get my medicine straightened out. | am not
getting my meds that my doctor faxed prior orders
for me, and | brought in the medication myself and
paid for it. | cannot afford to be treated this way!
Please help me! | need my medicine.” There is no
indicationthat M K. received her medication before
her death. The case reflects inadequate screening
for mental illness, inadequate screening for suicide
prevention purposes, lack of timely accessto needed
medications, and thelack of timely responseto aninmate
request form.

The Department of Justice’s investigative findings letter regarding
medical and mental health care within the Dallas County Jail can be
found  at: http://www.usdoj.gov/crt/split/documents/
dallas county findlet 12-8-06.pdf

Colorado

enver Police and Denver Sheriff Department officials say that

jail staff and police officers need to fix communication gaps
between themselves, with jailers saying they never learned from
police that Shimondi Gebreselassie had previously attempted
suicide before he hanged himself in his Denver County Jail cell on
February 24, 2007. “This is an unfortunate incident that only
demonstrates the need to improve communication,” Virginia
Quifones, Denver Police Department spokeswoman told the
Denver Post on March 2, 2007. “ It'sasafety issuefor officersand
inmates.”

Accordingto arrest records, Mr. Gebresel assie, 39-years-old, was
so obsessed with a coffee-shop owner that when she rejected his
romantic advances, he attempted suicide in September 2006 and,
on December 2, 2006, allegedly fatally stabbed her inthe neck. He
then fled the state. When Mr. Gebreselassie was subsequently
returned to Denver and booked into the Denver County Jail, no
suicide precautions were taken because the police detectives did
notinformjail intake staff of his suicide attempt, even though they
mentioned that fact in an affidavit used to get awarrant signed by
ajudge, said William Lovingier, thejail’s director of corrections.
“The suspect had attempted to take his own life,” homicide
Detective David Nell wrotein aDecember 3 arrest-warrant affidavit.
“The suspect stated to (afriend of the victim'’s) that he wanted to
die since the victim would not have arelationship with him.”



Detective Neil said he “probably did not” contact the jail about the
suicide attempt because Mr. Gebreselassiewasarrested in California
and the Denver Sheriff Department brought him back when he was
extradited. Sergeant Frank Gale, Denver County Jail spokesman, told
the Denver Post jail staff did not get acopy of the affidavit.

Thearrest formthat policeofficerspassontojail intake staff whenan
arrestee is booked into the jail does not contain a section where
officerscanwarnjail gaff whenaninmateissuicida, violent or mentally
ill, Director Lovingier said. “It'san excellent example of the type of
information that is pertinent to aperson’sincarceration,” hesaid. “It
would have been one more thing (psychiatric nurses) could have
explored.” Mr. Lovingier said that even beforethesuicide, jail officids
had been meeting with police to try to establish away to warn jall
intake staff when a suspect shows signs of mentd illness, including
speaking incoherently. A psychiatric nurse interviews each new
detainee to see if they had ever attempted suicide, the director said.
Mr. Gebreselassiedid not report the September 2006 suicide attempt
to the nurse, he said.

On January 2, 2007, less than two months before his death, Mr.
Gebresdlassie wrote anote to medical staff at the jail that stated “If
you keep me here I’ Il kill myself.” Hewas briefly placed on suicide
precautions and then released back to his housing unit when the
psychiatrist felt that Mr. Gebreselassi€’'schief complaint washisdiet.

Mississippi

n June 2007, Pascagoula Police Chief Mike Whitmore said his

department did dl it could to prevent the suicide of Robert James
Smith in the Pascagoula City Jail. The 18-year-old young man, who
wasfound hanging in hiscell on May 18, had threatened suicideand
sdlf-reported mental illness to jail staff two days before this death.
Although Chief Whitmore refused to provide many details, hetold a
local newspaper that hisjail staff followed proper proceduresin the
ca. "1’ mconfident that wedid al we could do at the poli ce department
tomonitor him and take care of hisneedslikewedo anyonewhoisin
our jail,” the chief told The Mississippi Press.

The Smith family later held a press conference to complain that the
police department had shared little information about the incident
with them, and they had doubts Mr. Smith committed suicide. One
family member complained that they were hearing conflicting facts
about the death. The Mississippi American Civil LibertiesUnionand
the Moss Point-Jackson County National Association for the
Advancement of Colored Peoplelater announced that they were both
investigating the desath.

Accordingtojall officids, Mr. Smith hasbeen arrested on May 16 and
charged with two counts of armed robbery. He subsequently
threatened suicide after placed in acell, claiming the room wastoo
small and he was claustrophobic. Mr. Smith also complained he
needed his psychotropic medication for apre-existing mental health
problem. Mr. Smith was allegedly told by jail staff to have his
family fill the prescription. He was then placed in restraintsin a
holding cell for the remainder of the day dueto hissuicide threat.
When he was apparently stabilized, Mr. Smith wasreturned to his
cell, but remained on suicide precautions. Less than two days
later, hewas dead, found hanging from astrip of blanket tiedto his
bunk. O
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his technical update, published quarterly, is part of

the National Center on Institutions and Alternatives
(NCIA)'s continuing efforts to keep state and local
officials, individual correctional staff, mental health/
medical personnel, and interested others aware of
developments in the field of jail suicide prevention and
jail mental health services. Please contact us if you are
not on our mailing list. Readers are encouraged to offer
opinions and/or submit pertinent materials for inclusion
into future issues.

This publication is supported by Cooperative Agreement
Award Number 06H102GJIM 7 from the National I nstitute
of Corrections (NIC), U.S. Department of Justice. Points
of view or opinions stated in this document do not
necessarily represent the official position or policies of
the U.S. Department of Justice.

Unless otherwise noted, all articles appearing in this
newsletter arewritten by Lindsay M. Hayes, Editor/Project
Director.
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(508) 337-8806 * (508) 337-3083 (fax)
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E-Mall: Lhayesta@msn.com
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NI C Information Center
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(800) 877-1461 « (303) 682-0558 (fax)
Web Site: www.nicic.org




